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Informed vs. Implied Consent:
In Search of an Ethical-Legal Screening Threshold for Clinicians

The legality of all medical treatment is founded on the existence of consent or other lawful
authority. No form of medical treatment can be given without consent, and no consent is
obtained without the nature and effect of the proposed treatment being communicated.
Consent may be communicated in writing, orally, or it may be implied from a person’s
conduct.

Valid consent is a central factor in deliberations about whether medical treatment and/or
interventions are right or wrong, good or bad. The ethical and legal aspects of consent
must be distinguished. Although these aspects are interconnected, in reality they function
very differently. At law, consent functions to head off legal liability in situations that might
otherwise constitute battery. In its ethical aspects, consent is a recognition of another
human as having an inherent personal worth and integrity. Clinicians need to be aware of
various factors that may influence a person’s decisions regarding screening. This raises
critical questions about consent, autonomy and justice.

This paper explores the ethical-legal implications of obtaining consent for genetic
screening and focuses upon the ethical and legal challenges inherent in screening
modalities as they relate to the clinical care of women children and families. The paper
queries whether genetic screening constitutes medical treatment and, in that context,
discusses the ethical and legal implications of various consent models. Much of the
paper is framed in terms of ‘principlism’, including the key ethical concepts of
beneficence, non-maleficence, autonomy and informed consent, and justice, which are
familiar to most clinicians. Feminist consent theory (FCT) as it pertains to screening is
also reviewed.
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