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Human Rights Implications of Emergency 
Contraception in Canada

by Jennifer Hourihan

Jennifer Hourihan is a second year student 
at the University of Calgary Faculty of Law. 
This article is excerpted from a paper com-
pleted for the Legal Protection of Human 
Rights Course.

     Few life circumstances can create the 
range of emotions for a woman as the 
possibility of a pregnancy. Depending on 
her situation, a potential pregnancy can 
be a time of wonder, joy and anticipation; 
or it can be one of uncertainty, despera-
tion and despair. Whether pregnancy is 
desired or disastrous, many women want 
the ability to control when or if they 
become pregnant. One mechanism by 
which women can assert such control 
over their fertility is oral emergency 
contraceptive pills, commonly referred to 
as the “morning-after pill.” Unlike most 
contraceptive measures, emergency con-
traception allows women to take steps to 
prevent pregnancy after intercourse, mak-
ing this drug invaluable in circumstances 
such as sexual assault or when a planned 
contraceptive method fails. Like any new 
medical development, and especially 
those developments related to women and 
fertility, the use of emergency contra-
ception brings its own moral and ethi-
cal concerns, which in turn give rise to 
potential human rights issues. This article 

examines the human rights implications 
of emergency contraception in Canada, 
and in particular under Alberta’s human 
rights legislation. To fully understand 
how the conflicts arise which lead to 
human rights issues, it will be necessary 
to discuss how emergency contraception 
works, its place in the drug regulation 
scheme in Canada and the standards of 
practice of Canadian pharmacists, before 
examining a woman’s right to obtain the 
drug, the conflicting rights of pharma-
cists to refuse to give it to her, and finally 
proposing a potential solution. 
The morning-after pill: how it works
     Since the 1970s it has been a known, 
although not widely discussed, practice 
by some doctors and sexual assault clin-
ics to prescribe to women a larger than 
normal dose of hormonal birth control 
pills, which, if taken within a short 
time after unprotected intercourse, can 
be successful in preventing pregnancy 
(Erica Weir, “Emergency Contracep-
tion: a matter of dedication and access”, 
(2001) 165 Canadian Medical Associa-
tion Journal 1095). However, the use 
of the term “morning-after pill” and the 
accompanying ethical debates became 
widespread much more recently with 
the approval by the American Food and 
Drug Administration and Health Canada 

of Plan B, the first drug specifically 
packaged, marketed and dispensed for 
the sole purpose of emergency contra-
ception. Plan B is the trade name given 
to levonorgestrel, a progestin hormone 
commonly used in regular hormonal 
birth control, when packaged and sold 
in a 0.75 mg dose specifically for use as 
emergency contraception (“Improving 
Access to Emergency Contraception,” 
Women and Health Protection and Ca-
nadian Women’s Health Network (2005) 
online at www.whp-apsf.ca (“Improving 
Access”)). It has an 80 to 89 per cent ef-
fectiveness rate in preventing pregnancy 
when taken within 72 hours of sexual 
intercourse. The effectiveness rate can 
be as high as 95 per cent when taken 
within 24 hours (Improving Access). It 
has no effect on a fetus if a woman is 
pregnant before taking it. 
  -continued on page 3
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Anti Racism Resource Kit
Teacher's resource manual containing annotated bibliography of 
books, websites and videos dealing with anti-racism, grades K 
to 12. Includes an evaluation tool. Check our website aclrc.com.

Two New ACLRC Publications!

We have been busy these past few month. Mira Kunes has joined us for a four month article.  We have a new Northern Alberta 
Human Rights Educator - Yessy Byl. We wish Susan Jensen all the best with her new job. We also have a new Assistant to the 
Executive Director - Stephanie Williscroft. Welcome!! In late fall, we had two Education Practicum Students - Michael Lamarche 
and Jennifer Holm. We continue  to work on our joint project  with the Canadian Institute of Resources Law on human rights 
and resource development. We are also working on a joint Anti-Racism Education project with the Committee on Race Relations 
and Cross Cultural Understanding: Pamela Dos Ramos, Vilma Dawson and Brenda Johnston are working on this.
    We are fortunate to be working with excellent volunteers for the last few months—including  Rose Geransar, Teshager Dagne, 
Amina Geraldine, Sonya Clark, Catherine Watson, Johanna Dias, Brenda  Kwan, and others.  Thanks!! 	 	 	

The Alberta Civil Liberties Research Centre appreciates the contributions of vol-
unteers and donors, and the support of agencies that provide grants to the Centre, 
including:

*Status of Women Canada
*The United Way of Calgary - donor choice
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*Alberta Human Rights, Citizenship and Multiculturalism Education Fund
*Canadian Race Relations Foundation
*Alberta Association for Multicultural Education
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*Aruna Marathe
*Pamela Dos Ramos
*Sherri Angevine
*Brian Edy
*Alberta Advanced Education and Community Development (S.T.E.P.)
*Summer Career Placement (S.C.P.)

Techno-tonomy: Privacy, Autonomy and 
Technology in a Networked World.
Teacher and student material on the nature and 
value of identity, anonymity and authentication, 
the constitutional and legal aspects of anonymity 
and the new technologies which have changed our 
world. Includes a CD-Rom with interactive student 
activities, handouts and overheads. Suitable for 
grade 9 and up. 76+ pages. 2007. ISBN # 1-896225-
48-9 ($25 + $5 s/h). 



Centrepiece	13:1		2007	 	 	 	 	 	 	 	   page 3
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     How Plan B works is key to the 
ethical issues surrounding its use. The 
exact mechanism by which emergency 
contraception prevents pregnancy is 
not fully understood, but it is thought 
the drug works in one of two ways: by 
blocking ovulation, much like regular 
birth control pills, or by preventing 
a fertilized egg from implanting in a 
woman’s uterus and establishing a suc-
cessful pregnancy (Rebecca J. Cook, 
Bernard M. Dickens and Mahmoud 
F.Fathalla, Reproductive Health and 
Human Rights: Integrating Medicine, 
Ethics and Law (Oxford: Oxford Uni-
versity Press, 2003) at 289-290 (“Cook 
et al”). Both operations are controver-
sial: the first to those who do not believe 
in any form of artificial contraception 
whatsoever, and the second to those 
who would allow the use of measures to 
prevent pregnancy, but believe that the 
fertilization of an egg is the start of life 
and thus the morning-after pill might 
serve to end a potential pregnancy. 
The exact moment when life begins 
is a controversial question in medical, 
legal and religious circles, and one that 
is beyond the scope of this article. It is 
essential to note, however, that those 
who believe life begins at fertilization 
will generally consider the use of Plan 
B to be unacceptable because it could 
potentially cause abortion of a preg-
nancy (Donald W. Herbe, “The right to 
refuse: a call for adequate protection of 
a pharmacist’s right to refuse facilitation 
of abortion and emergency contracep-
tion” (2002) 17(1) J. L. & Health 77 at 
85 (“Herbe”)).
Drug classification in Alberta
As the human rights issues with respect 
to emergency contraception arise in 
large part from how it is sold, it is 
important to understand how Plan B 
fits into the Canadian and provincial 
drug regulation schemes. In Canada, 
the federal Food and Drugs Act (R.S.C. 
1985 c. F-27) regulates the use of 
medications, listing in its schedule F the 
substances requiring consultation with a 
health professional (including doctors, 
nurse practitioners and pharmacists) to 
obtain. Provincial health ministries then 
determine the exact level of consulta-
tion required for schedule F drugs (i.e., 
will a drug be available from a nurse 

practitioner or will it require a doctor’s 
prescription) (Improving Access at 2). 
Until 2005, most provinces required a 
doctor’s prescription for Plan B, while 
British Columbia, Saskatchewan and 
Quebec passed legislation allowing it to 
be obtained from pharmacists. In 2005, 
Health Canada removed Plan B from 
schedule F, which has had the effect, 
formally at least, of equalizing access 
to the drug from province to province 
(Health Canada, News Release, “Min-
ister Dosanjh announces regulatory 
changes to allow Levonorgestrel 0.75 
(Plan B) to be sold without a prescrip-
tion” (20 April 2005), online at www.
hc-sc.gc.ca). 
     In practice, most Canadian prov-
inces, including Alberta, follow rec-
ommendations for non-prescription 
drug sales established by the National 
Association of Pharmacy Regulatory 
Authorities (NAPRA), an organization 
comprised of the various provincial 
professional pharmacy associations. 
NAPRA’s drug schedules involve four 
levels of classification: Schedule 1 is 
the drugs listed on Schedule F of the 
Food and Drugs Act, which NAPRA 
requires a doctor’s prescription for sale; 
Schedule 2 is commonly referred to as 
“behind the counter”, meaning drugs are 
sold without a prescription but only fol-
lowing consultation with a pharmacist; 
Schedule 3 drugs can be selected by a 
patient without consultation but must 
be displayed in an area in view of the 
pharmacist, as is the case with many al-
lergy and cold remedies; and off-sched-
ule drugs, a category including common 
household drugs such as low-dose 
painkillers sold in non-pharmaceutical 
retail outlets such as convenience stores 
(“Understanding Alberta’s Drug Sched-
ules” (pdf), Alberta College of Phar-
macists, (May 2004), online at www.
pharmacists.ab.ca, at 3-5 (“Understand-
ing Alberta’s Drug Schedules”). Plan 
B is a Schedule 2 drug. When dispens-
ing drugs in this category, pharmacists 
must ensure patients are knowledgeable 
about the dosing, storage instructions, 
potential interactions with other medica-
tions, side effects and risk factors of 
the drug. Pharmacists are instructed to 
take a patient history, to document the 
patient/pharmacist interaction, to justify 
the decision to dispense a particular 

Schedule 2 drug, and to sell such a drug 
only when a need is identified in the 
patient history (Understanding Alberta’s 
Drug Schedules at 6).
     The human rights implications of 
Plan B’s status as a Schedule 2 drug are 
substantially driven by the consultation 
required between a patient and phar-
macist when obtaining the drug. It has 
been argued that there are insufficient 
medical reasons for Plan B to be on 
Schedule 2, as Plan B has simple dosing 
instructions (it is packaged as two pills, 
one to take immediately and one to take 
12 hours later), no serious side effects 
or drug interactions, no effect on an 
established pregnancy, and no known 
health risks (“Emergency Contraception 
Moves Behind the Counter”, Editorial, 
(2005) 172 Canadian Medical Associa-
tion Journal 7). It is not clear why Plan 
B requires the higher level of interven-
tion from a pharmacist as compared to 
Schedule 3 drugs, where a pharmacist 
can give advice when it is requested by 
the patient. 
     Privacy and access are important 
non-medical concerns with Plan B’s 
“behind the counter” status. A pharmacy 
counter is an open, relatively public 
space, where a woman may be uncom-
fortable discussing such an intensely 
personal situation as the need for a 
morning-after pill. A sample consulta-
tion form, prepared by the Canadian 
Pharmacists Association for pharmacists 
to use when dispensing Plan B, suggests 
a pharmacist ask the patient for her 
name and address, the timing of her last 
menstrual period, the timing of the last 
occasion of unprotected sexual inter-
course, her usual methods of birth con-
trol, among other questions (Screening 
form for emergency contraceptive pills 
(ECPs), Canadian Pharmacists Associa-
tion, online at www.pharmacists.ca). It 
can be argued that women may feel too 
embarrassed and ashamed, owing to 
the stigma attached to sexual activity, 
to undergo such a questioning in order 
to obtain the drug. These concerns may 
hold extra sway in smaller towns where 
a woman may know the pharmacist 
or other pharmacy patrons personally 
(Laura Eggertson and Barbara Sibbald 
“Privacy Issues Raised Over Plan B”, 
(2005) 173 Canadian Medical Associa-
tion Journal 12). Behind the counter  
  - continued on page 4  
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access limits the times when a woman 
can obtain the drug to hours when a 
pharmacist is available for consultation. 
     Finally, “behind the counter” status 
means that Plan B cannot be obtained 
except through consultation with a phar-
macist, who ultimately holds discretion 
whether or not to dispense the drug 
based on his or her personal, religious 
or ethical beliefs. What are the human 
rights implications of a pharmacist’s 
refusal to provide emergency contra-
ception, both from the perspective of 
the woman seeking the drug and the 
pharmacist for whom its dispensation is 
morally wrong? 
     The situation is not a hypotheti-
cal one. In England, where emergency 
contraception is sold in a regulatory 
scheme similar to Canada’s, Jo-Ann 
Thomas received national media at-
tention when she complained publicly 
after a Muslim pharmacist refused to 
dispense the drug to her. Lloyd’s Phar-
macy issued a statement apologizing to 
Ms. Thomas, but also said the company 
supported the right of the pharmacist 
to decline to dispense drugs that are 
against his religious beliefs (“Chemist 
refuses to dispense pill”, BBC News, 
news.bbc.co.uk, Oct. 13 2006). The 
issue appears not have to come before 
the courts in Canada, but this does not 
mean that Canadian women have never 
faced difficulty obtaining emergency 
contraception from a pharmacist. With 
a relatively short window of time —72 
hours —to take emergency contracep-
tion before it becomes ineffective, it is 
unlikely that a court challenge would 
help any individual woman faced with 
a pharmacist’s refusal to provide the 
drug. Any action would have to be taken 
on a retrospective basis by a complain-
ant, or on a public-interest basis by an 
advocacy group. In either case, the chal-
lenger would not be seeking a result for 
herself but a public and official state-
ment about a woman’s right to easily 
obtain emergency contraception. There 
are several possible routes for such a 
challenge, including a complaint to the 
pharmacist’s governing body, a private 
lawsuit, a human rights complaint, and 
potentially, a challenge under the Cana-
dian Charter of Rights and Freedoms 
(“Charter”). This article looks briefly at 

some of these options, but focuses on 
the potential use of provincial human 
rights legislation. 
Pharmacists’ codes of ethics
     The professional codes of ethics of 
pharmacists’ governing bodies provide 
some insight into the pharmacist’s duty 
to dispense a desired medication, as 
well as providing a possible route for 
complaint to the pharmacist’s governing 
body should a woman be denied emer-
gency contraception. The code of ethics 
of the Alberta College of Pharmacists 
contains the following language:
     Pharmacists who are unable or are 
unwilling to provide appropriately 
prescribed  pharmaceutical services to 
clients, must make reasonable efforts 
to ensure that clients are able to obtain 
these services from another authorized 
provider.

        Pharmacists who are unable or are 
unwilling to provide certain phar-
maceutical services are obligated to 
arrange the condition of their practice 
so that the care of the client will not be 
jeopardized.

        Pharmacists who are unable or are 
unwilling to provide a pharmaceutical 
service shall make it known to their 
potential employer or employee, which-
ever the case may be, before entering 
into a formal relationship. If their con-
victions change over the course of their 
career, pharmacists must make it known 
in their place of work (Code of Ethics 
Bylaw, Alberta College of Pharmacists, 
online at www.pharmacists.ab.ca).

     The language of the Code indicates 
a professional duty to ensure that the 
patient is able to obtain a desired drug 
elsewhere if a pharmacist is unwilling 
to provide it for ethical reasons or is 
unable to provide it (such as being out 
of stock). However, phrases such as 
“reasonable efforts” in the Alberta Code 
are unclear, particularly in the context 
of a drug like Plan B whose effective-
ness is under a tight time constraint. Is 
it sufficient for a pharmacist to refer the 
patient to another pharmacy, if he or she 
believes (perhaps incorrectly) that this 
other pharmacy has the drug in stock 
and will dispense it? Must the pharma-
cist inquire into the patient’s ability to 
travel to another provider, if it is not 
in close physical proximity? Must the 
pharmacist consider whether the patient 

may be reluctant to approach another 
pharmacist? Would the pharmacist’s 
ability to decline to provide Plan B vary 
depending on the timing of the patient’s 
request, such as if she was nearing the 
end of the 72-hour window compared 
to immediately following an incident of 
unprotected sex? These questions are 
left unanswered by the Code of Ethics, 
making this a challenging route for a 
woman wishing to pursue a complaint. 
Using human rights legislation
    Provincial human rights legislation is 
likely the most accessible and straight-
forward method of complaint for a 
woman to lodge a complaint about Plan 
B, because it is designed to accommo-
date individual complaints at lower cost. 
In Alberta, such a claim would likely 
be made under Section 4 of the Human 
Rights, Citizenship and Multiculturalism 
Act (R.S.A. 2000, c. H-14 (“HRCMA”). 
The section provides as follows:
 
       4   No person shall
     (a) deny to any person or class of 

persons any good, services, accommo-
dation or facilities that are customarily 
available to the public

  ….
 because of the race, religious beliefs, 

colour, gender, physical disability, men-
tal disability, ancestry, place of origin, 
marital status, source of income or 
family status of that person or class of 
persons or of any other person or class 
of persons. 

As this challenge would a novel one, the 
challenger would have to argue fresh 
legal ground on several issues:
*a drug is a “good customarily available 
to the public”; 
*failing to provide the drug is discrimi-
nation; and
* the discrimination falls under a ground 
protected under the legislation.
     In determining whether Plan B is a 
"good customarily available to the pub-
lic", it may be helpful to return to the 
discussion of the classification of non-
prescription drugs. Standards of phar-
maceutical practice indicate Schedule 2 
drugs should be dispensed only when a 
need for the drug is identified, potential 
risk factors such as drug interactions are 
assessed, and the pharmacists have edu-
cated the patient on appropriate use and 
storage of the drug. There is no indica-            
                       - continued on page 6       



Centrepiece	13:1	2007	 	 	 	 	      page 5

“One Origin, One Race, One Earth: 
Genetics, Human Rights and the Next 

Phase in Human Evolution” 
November 15-17, 2007, 
University of Calgary

by brian Seaman

     The multi-disciplinary conference addressing topical issues in genetics, law and ethics that our Centre is hosting 
has taken shape.  The involvement of the university’s Medical Genetics Department, coupled with expressions of 
support from the Calgary Health Region, is further evidence of the significance of this event. 
     The “One Origin” conference is attracting a lot of interest through our conference website at http://www.aclrc.
com/OneOrigin/.  We also have an online presence through various announcements or ads on sites including 
www.conferencealerts.com, www.ssrn.com, the Provincial Health Ethics Network site, and the site of the Canadian 
Bioethics Society.  We’ve also notified, and sent promotional literature to, graduate students and faculty at the Uni-
versity of Calgary in the following departments: law, medicine, sociology, philosophy and community and culture.  
Our online registration site went live in January and we’ve already received early-bird registrations.

     The “Call for Papers” (due May 1, 2007) has attracted submissions from top-level academics and graduate 
students alike from Canada, the U.S., the U.K., Hong Kong, and India.  We’ve got strong representation from legal 
academics, graduate law students and lawyers.  We are now focusing our attention on getting scientists and geneti-
cists to sit on our panels and/or present papers.  Our early presence on the web – having had a website since June 
of 2006 – and our early recruiting efforts have paid off in spades as, to date, we have confirmed the participation of 
the following persons:

*Dr. Gregory Stock, Director of the Medicine, Technology and Society Program, UCLA School of Medicine
*Margaret Atwood, renowned Canadian author
*Bartha Knoppers, law professor and bioethicist, Université de Montreal
* Karen Van Kampen, journalist
* Ikechi Mgbeoji, law professor, York University
* Edna Einsiedel, social scientist, University of Calgary
* Bita Amani, law professor, Queen’s University
*Dr. Oksana Suchowersky, Head, Dept. of Medical Genetics, University of Calgary
*Greg Hagen, law professor, University of Calgary
* Cynthia Ho, law professor, Loyola University School of Law
*Tim Caulfield, Director of Research, Health Law Institute, University of Alberta
* Dr. Glenys Godlovitch, Chair, Conjoint Research Ethics Board for the University of Calgary and the Calgary 
Health Region
* Gregor Wolbring, professor, Dept. of Community Health Sciences, University of Calgary
*Hilary Rose, sociologist, University of Bradford, Bradford, U.K.
* Dr. Kristian Hveem, C.E.O., HUNT Biobank, Norwegian University of Science and Technology, Norway
*The Honourable Justice Marshall Rothstein, Supreme Court of Canada
* Michael Malinowski, law professor, Louisiana State University
* Karen Eltis, law professor, University of Ottawa
* Barbara Farlow, patients’ rights advocate

     In addition to turning our focus now on securing the participation of health research scientists and geneticists, 
we are striving to get local researchers, academics and graduate students to attend as we wish to have a significant 
local presence at the conference. 
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tion that when a patient meets the appro-
priate medical criteria for a drug, it will 
not be dispensed as a matter of course. It is 
also unlikely that any woman seeking Plan 
B within the appropriate period after an 
incident of unprotected intercourse could 
be denied Plan B because the pharmacist 
is not able to identify need for a Schedule 
2 drug, given Plan B’s history of safe use 
for its purpose. 
      The case of University of British 
Columbia v. Berg, [1993] 2 S.C.R. 353 
(“Berg”) is of some assistance, as it 
indicates that “available to the public” 
can refer to a particularly limited section 
of the public. In Berg, keys to a univer-
sity building were held to be available to 
the university’s public, that is, students, 
although they were not available to the 
public at large. Using this argument, it is 
unlikely that the morning-after pill could 
not be a “good available to the public” 
simply because it is only available to 
women, and only to women who have a 
genuine medical need for it. It is consistent 
with human rights jurisprudence to define 
the relevant “public” as women who have 
a need for emergency contraception. 
     Assuming that emergency contracep-
tion is a good or service available to the 
public, there next must be an established 
ground of discrimination to make a suc-
cessful Section 4 complaint. To some 
extent the ground of discrimination will 
depend on the exact factual situation of 
the complainant; for example, whether the 
pharmacist had told the woman that he or 
she will dispense the morning after pill 
only to women who are married, women 
who already have children, or women who 
have been victims of sexual assault. Some 
of these are protected grounds: if it can be 
shown that a pharmacist will give emer-
gency contraception to married women 
with children seeking to space out births, 
but will not dispense it to single women, 
or the reverse, this would fit comfortably 
within the grounds of “marital status” and 
“family status”. 
     However, it is easy to envision situa-
tions where a pharmacist refuses to pro-
vide the morning-after pill without involv-
ing any factors that are easily recognized 
as recognized grounds of discrimination, 
such as dispensing only to rape victims; or 
without naming any reason whatsoever. In 
this case a challenger would need to argue 

that she is being denied medication on 
the basis of her gender. She would argue 
that when a pharmacist makes the deci-
sion to withhold this drug from her, it 
is because this is a drug specifically for 
women’s use, a paternalistic controlling 
of access to a medical service because 
it facilitates a woman’s control over her 
fertility. She would argue that a pharma-
cist who withholds a drug from a female 
patient would not similarly treat a male 
patient seeking a different drug. For 
example, would the same pharmacist 
who raises a conscientious objection 
to emergency contraception question 
filling a prescription for the erectile dys-
function drug Viagra? Would he or she 
inquire if the drug would be used only 
for intercourse within a marriage before 
filling the prescription? The answers 
to these questions could demonstrate 
that it is only with respect to women 
that the pharmacist chooses to exercise 
discretion in filling a controversial drug 
request. 
     While this argument is a complex 
one, some support for this interpreta-
tion can be found in Canadian law and 
international human rights law. Cook et 
al (at 289-297) argue a woman’s right to 
physical and mental health and the right 
to establish a family of her choice under 
the United Nations Convention on the 
Elimination of All Forms of Discrimi-
nation Against Women (18 Dec. 1979, 
GA Res. 34/180, entered into force 3 
Sept. 1981, adopted by Canada 10 Dec. 
1981 (“CEDAW”)) support a woman’s 
right to emergency contraception. The 
authors (Cook et al at 294) also argue 
international human rights protections 
against inhuman and degrading treat-
ment require a woman to be in control 
of health care decisions, including the 
decision to use emergency contracep-
tion (which a woman should conversely 
have a right to refuse for her own ethi-
cal reasons even if it is strongly recom-
mended by a medical practitioner, such 
as in the case of rape). Several articles 
of the CEDAW appear to speak directly 
in support of a woman’s right to access 
emergency contraception, most particu-
larly Articles 12 and 16: 

       Article 12
       1. States Parties shall take all appropri-

ate measures to eliminate discrimina-

tion against women in the field of health 
care to ensure, on basis of equality to 
men and women, access to health care 
services including those related to family 
planning. 

       Article 16
       1. States Parties shall take all appropri-

ate measures to eliminate discrimination 
against women in all matters relating 
to marriage and family relations and in 
particular to ensure, on basis of equality 
between men and women:

       
       (e) The same rights to decide freely and 

responsibly on the number and spacing 
of their children and to have access to 
information, education and means to 
exercise these rights.

    Emergency contraception, as previ-
ously discussed, is a safe and medically 
accepted way of preventing an undesired 
pregnancy after unprotected sexual inter-
course. It should not be difficult to argue 
that it falls into “health care services in-
cluding those related to family planning” 
for the purposes of Article 12, or as a 
means to exercise the rights to decide on 
the number and spacing of children as de-
scribed in Article 16. These international 
conventions can be used to encourage an 
interpretation of the provincial legislation 
that lends support to the proposition that 
refusing access to a drug specifically in-
tended for women to control their fertility 
discriminates against them. 
     Under Canadian law, it is well estab-
lished that human rights statutes are to 
be given liberal interpretation consistent 
with their purpose, and, in particular, 
consistent with the values of the Char-
ter (Berg). R. v Morgentaler, [1988] 1 
S.C.R. 30 states that a woman being told 
she cannot have an established medical 
procedure (such as an abortion) without 
meeting criteria unrelated to her own 
priorities removes her decision-making 
power and threatens her physical and 
emotional health. A correct interpretation 
of human rights legislation consistent 
with the Supreme Court’s finding in Mor-
gentaler should find a right to emergency 
contraception, which is less intrusive and 
less risky than abortion.
    A 1989 U.S. decision, Brownfield v. 
Daniel Freeman Marina Hospital, 208 
Cal. App. 3d 405 (“Brownfield”) may 
also be of some use in articulating
         - continued on page 7
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          - continued from page 6                
a woman’s right to obtain emergency 
contraception. Rape victim Kathleen 
Brownfield sued the Catholic hospital 
where she had been taken by the police 
for treatment, alleging the hospital had 
failed to provide her with information 
on emergency contraception or access to 
it, after she had told doctors that avoid-
ing pregnancy was important to her. She 
sought a declaration and injunction that 
the hospital should provide future rape 
victims with such information. Although 
the Court of Appeal determined she had 
not established a sufficient case for an 
injunction, the court did find merit in 
Brownfield’s argument that a failure to 
provide information about the morning-
after pill violated her right to control her 
own medical treatment:
     Therefore, when a rape victim can 
establish that a skilled practitioner of 
good standing would have provided her 
with information concerning and ac-
cess to estrogen pregnancy prophylaxis 
under similar circumstances; that if such 
information had been provided to her 
she would have elected such treatment; 
and that damages have proximately 
resulted from the failure to provide her 
with information concerning this treat-
ment option, said rape victim can state a 
cause of action for damages for medical 
malpractice (Brownfield).
    Establishing a woman’s right to ac-
cess to emergency contraception is not 
straightforward, but one may draw on 
international and Charter law to aid in 
the interpretation of the Alberta HRC-
MA. The issue now becomes, how does 
this right operate within a system that 
also supports freedom of religion and 
freedom from religion-based discrimi-
nation?
The right to refuse
     Having examined a woman’s right to 
obtain Plan B in Canada, this paper now 
examines the right of a pharmacist to 
decline to provide the drug based on his 
or her moral or religious beliefs. Herbe 
argues that in the United States, there 
are inadequate safeguards for a phar-
macist’s ability to decline to provide 
emergency contraception without jeop-
ardizing his or her career, particularly 
when compared to protections provided 
for physicians and nurses. Herbe (at 
95) also suggests the most obvious and 

simple solution for a pharmacist who 
wishes to decline dispensation of a drug, 
as offered by Alberta’s Pharmacy Code 
of Ethics – referral to another pharma-
cist who will provide the drug – may be 
nearly as morally repugnant. By passing 
the patient on to another avenue to 
obtain the drug, the pharmacist may still 
feel he or she has facilitated the drug’s 
use (Herbe at 95).
     A refusal for moral reasons, Herbe 
notes, could leave a pharmacist open 
to liability in tort for wrongful birth, to 
employment consequences, or to profes-
sional discipline by the pharmacist’s 
governing body. He suggests protec-
tions provided in  U.S. legislation 
against discrimination on the basis of 
religion are inadequate given the U.S. 
Supreme Court’s broad definition of 
“undue hardship” in accommodating an 
employee. The only protections afforded 
to pharmacists in the U.S., he suggests, 
are the expensive difficult and uncer-
tain process of a wrongful dismissal 
lawsuit; and the various state-by-state 
conscience statutes, which were gener-
ally drafted considering physicians and 
abortion and therefore may not be ap-
plicable to pharmacists and emergency 
contraception (Herbe at 89-94).
     In Canada. however, human rights 
statutes may provide a level of employ-
ment protection based on religious 
rights for pharmacists greater than that 
offered in the United States. Alberta’s 
HRCMA provides as follows:

 Discrimination re employment practices
 7 (1) No employer shall
   
    (a) refuse to employ or refuse to 

continue to employ any person, or

    (b) discriminate against any person 
with regard to employment or any term 
or condition of employment,

 because of the race, religious beliefs, 
colour, gender, physical disability, 
mental disability, age, ancestry, place of 
origin, marital status, source of income 
or  family status of that person or any 
other person.

        ….
  (3)  Subsection (1) does not apply with 

respect to a refusal, limitation, speci-
fication or preference based on a bona 
fide occupational requirement.

     Caselaw on similar sections in 
provincial human rights codes makes it 
clear the duty of an employer to accom-
modate an employee’s religious beliefs 
is significant and one not easily dis-
missed due to an inconvenience or small 
difficulty in accommodating employees. 
The leading case is Ontario Human 
Rights Commission v Simpsons-Sears, 
[1985] 2 S.C.R. 536 where the Supreme 
Court held that a department store had 
a duty to accommodate an employee’s 
refusal to work Saturdays because of 
her religious beliefs, despite the incon-
venience caused to the store in arrang-
ing employee schedules. Several other 
cases make it clear the duty to accom-
modate an employee’s religious beliefs 
is not lessened in the context of medical 
ethics. In the British Columbia Human 
Rights Council decision of Moore v. 
British Columbia (Ministry of Social 
Services) (1992), 17 C.H.R.R. D/426 
(BCHRC) (“Moore”), a Roman Catho-
lic financial aid worker was awarded 
compensation for lost wages when 
she was dismissed for her refusal to 
authorize medical coverage for a client 
seeking an abortion. The council held 
that the Ministry had not demonstrated 
that it could not accommodate Moore’s 
beliefs in some way short of dismissing 
her, such as by assigning files dealing 
with abortion to other workers (Moore 
at para. 67-68).
     Another B.C. Human Rights deci-
sion, C. v. A (2002), 43 C.H.R.R. D/395 
(B.C.H.R.T.) (“C”), provides an exam-
ple of how accommodation can function 
in the context of a medical workplace.  
C. was a medical office assistant with 
pro-life views, who served as a volun-
teer with an organization encouraging 
women to continue pregnancies to term. 
The medical clinic had a long-standing 
practice of accommodating C’s views 
by having a second assistant, or the doc-
tors themselves, complete paper work 
relating to referrals for abortions. When 
C. was dismissed and claimed discrimi-
nation on the basis of religious beliefs, 
the tribunal held that this arrangement 
showed the clinic had properly accom-
modated her and the dismissal had been 
related to her job performance. 
     Although there have been no cases 
directly relating to pharmacists and the 
provision of the morning-after pill,
   - continued on page 8
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the language of the HRCMA and ac-
companying caselaw seems to provide 
protection for employees who refuse to 
provide medical-related services on the 
basis of religious beliefs. However, this 
does not mean such protection would 
be absolute. In Moore, the employer’s 
defense failed for a lack of evidence of 
undue hardship in accommodating Ms. 
Moore (Moore at para. 67-69). While it 
is difficult to make such arguments with-
out the facts of an actual case, it is pos-
sible to imagine a circumstance where 
an employer (pharmacy) could make a 
case for undue hardship. For example, 
a small pharmacy in a remote location 
with only a few employees might argue 
that providing Plan B in all medically-
appropriate cases is a necessary part of 
the job, but it may be an economic hard-
ship or impractical to schedule two phar-
macists on staff at all times to ensure 
access to the drug. In summary, while 
employment provisions of human rights 
legislation do provide support for the 
right of a pharmacist to refuse to provide 
a medication, this protection may not be 
absolute depending on the circumstances 
of the particular case. 
A possible solution
Human Rights legislation seems to 
support both a woman’s right to obtain 
emergency contraception and a pharma-
cist’s right to refuse to dispense it. Bal-
ancing those two competing rights in the 
current drug-regulation scheme places 
the pharmacist in the ethically demand-
ing position of controlling access to a 
controversial drug. 
     A possible solution lies in a challenge 
not to the individual pharmacist’s deci-
sion not to dispense emergency contra-
ception but in modifying the regulatory 
regime which places the pharmacist in 
such a position. The ultimate authorities 
over the regulation of non-prescription 
drugs are provincial governments. Thus, 
the decision to place Plan B on Schedule 
2, while recommended by a non-govern-
ment body, is ultimately a government 
decision and one that could potentially 
be challenged using the Charter. A full 
examination of a potential Charter chal-
lenge is not possible in this article, but 
briefly, such an endeavour could involve 
arguing that placing Plan B behind the 
counter is not medically necessary and 

violates women’s rights to security 
of the person under Charter s. 7 and 
discriminates against women under s. 
15(1). Such arguments would substan-
tially follow the reasoning of the Mor-
gentaler case. A Charter challenge could 
be supported by medical evidence sug-
gesting women would be able to safely 
use emergency contraception without 
requiring a consultation. In a study 
reported in the New England Journal of 
Medicine, when women were given a 
supply of emergency contraceptive pills 
to keep at home and use as needed, 98 
per cent used the drug correctly Anna 
Glacier and David Baird, “The effects of 
self-administering emergency contracep-
tion” (1998), 339 New England Journal 
of Medicine 1, online at www.content.
nejm.org). Making emergency contra-
ception available “over the counter” was 
also the solution suggested by Cook et 
al (at 296-97), published before Plan B 
was removed from Schedule F.
     Moving Plan B from Schedule 2 
to an off-schedule classification is the 
solution advocated by the Canadian 
Women’s Health Network. The group 
says Schedule 3 status (products sold 
under the supervision of a pharmacist 
but without the requirement of a consul-
tation) would be an improvement over 
Schedule 2, but only going off-schedule 
will completely eliminate problems 
resulting from potential intervention by 
a pharmacist and access being limited 
by a pharmacy’s hours (Improving 
Access at 5). Moving Plan B to either 
Schedule 3 or off-schedule, then, either 
as a government decision in response to 
lobbying or through a successful chal-
lenge under the Charter has the potential 
to resolve the current conflicting human 
rights issues. With medical evidence to 
support that Plan B is safe and appropri-
ate to be sold without consultation, such 
a move places the decision to obtain 
and use emergency contraception with 
the women who desire it. In this way, 
a pharmacist with objections to the use 
of the morning-after pill is no longer 
personally responsible for facilitating 
access to it, while still leaving phar-
macists available to offer assistance to 
those women who request it. 
Conclusion
     Emergency contraception is becom-
ing a widely available and accepted 

means for a woman to prevent pregnancy, 
and a right to relatively straightforward 
access to this drug is consistent with 
Canadian and international law. This 
right, however, is complicated by the re-
quirement under current drug-regulation 
regimes that emergency contraception 
can only be accessed after consultation 
with a pharmacist. This requirement for 
consultation reduces a women’s access 
to the drug to the operating hours of a 
pharmacy and opens the possibility a 
pharmacist may refuse to dispense it on 
moral or religious grounds. It appears 
equally clear that human rights law and 
standards of practice of the pharmacy 
profession allow pharmacists the right to 
refuse to dispense emergency contracep-
tion. Balancing two competing rights 
and deciding which should prevail is a 
difficult task. A potential solution to these 
competing rights is the reclassification 
of Plan B to Schedule 3 or unsched-
uled drug, allowing women to exercise 
their right to emergency contraception 
without placing a pharmacist in an ethical 
dilemma by having to facilitate access to 
the drug. 
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The following is an excerpt of a speech  
given by board member Janet Keeping 
at our International Human Rights Day 
event.
     In 2001, a group of us started working 
on a project devoted to examining the role 
of human rights law in the natural resources 
sector.  We were focused on how the ap-
plication of human rights law might make 
a difference to the regulation of oil and gas 
development in the province of Alberta.
     For example, do ranchers who feel their 
way of life threatened by nearby oil and gas 
development have a legally protected right 
to continue that way of life?  For another ex-
ample, do Albertans have a legally protected 
right to a healthy environment?  And if they 
do, what are the implications of such rights 
for the way that the Province regulates oil 
and gas operations in Alberta?  
     We conducted research but we also held 
workshops for the public at large so as to 
inform them as to what some of the possible 
human rights arguments might be regard-
ing oil and gas development that they were 
concerned about.
     One of the people we met early on in 
the process of working on this project was 
Barbara Graff, who represents the fourth 
generation of her family to own and work 
land in southern Alberta.  Barbara says of 
herself that she never could have anticipated 
that she would become an activist until their 
family suffered grave harm which they 
believe to have been caused by sour gas 
development on their farm.  What hap-
pened to them has been documented many 
times in print and now also in an NFB film 
on environmental refugees which is called 
“The Refugees of the Blue Planet”  (see 

Barbara Graff Wins Civil Liberties Award
http://www.nfb.ca/trouverunfilm/fichefilm.
php?id=54349&lg=en&v=h).
     Here is one account of how sour gas 
changed their lives:
      [Janet read most of the first 2 and 1/2 
paragraphs of Andrew Nikiforuk’s article 
“Flare Up”, which appeared in the National 
Post Business Magazine, October 2002, p. 
94.  This was published 4 years after the 
incident described.]
     Two years later, in 2004, the Graff’s situa-
tion was described as follows:
"Six years since the well was drilled, Graff’s 
26-year-old son Darrell walks with a cane 
and sometimes has to carry around an 
oxygen tank.  He also suffers from seizures 
and is no longer able to farm.  Her daughter 
Anita, 28, suffers from MS-type symptoms 
and is no longer able to work as a teacher.  
Darrell, Anita and Barbara have all been 
diagnosed with chemical encephalopathy 
(an extreme sensitivity to chemicals caused 
by exposure to toxic chemicals).  The family 
was also forced to sell their farm for half of 
its market value because of ongoing concerns 
about exposure to toxic emissions form local 
oil and gas operations" (Amy Steele “Stand-
ing up to big oil and sour gas”, Fast Forward, 
Thursday, March 4, 2004 ("Steele"). 
     As we got to know Barbara better, what 
astonished us is Barbara’s commitment to 
the human rights aspects of this problem.  
She has not just advanced her own cause, 
but has devoted precious strength and time 
to encouraging others to think about these 
issues in human rights terms.  She speaks 
publicly about these issues, which is not easy 
for her, for it causes her great pain, because 
she wants the system changed; she doesn’t 
want others to have their rights violated in 
the same way.

     To our minds, Barbara has always em-
bodied the human rights spirit in her public 
speaking and public engagement.  She and 
her family could have reacted with bitterness 
and rage to what happened to them, but they 
have instead chosen to deal with their pain in 
a constructive, dignified way.  As she says, 
“I chose to not look in a rear-view mirror.  I 
want to use (our experience) to look ahead 
and help other people.  We were so naïve.  
We didn’t know this could happen to us” 
(Steele).
     Barbara’s health has been very poor lately.  
And the family’s legal battles with oil and 
gas regulators and the companies continue in 
a very time-consuming and often discourag-
ing way.  Life is very difficult.  
     I am very pleased Barbara Graff is receiv-
ing the 2006 Alberta Civil Liberties Award.  
There are many different ways to advance 
the human rights agenda and Barbara 
has made a big contribution through her 
principled activism in combating the abuses 
of oil and gas development in the province 
and through her endorsement of the idea that 
human rights are very squarely at stake in the 
development of natural resources. 

Linda McKay-Panos (ACLRC) presenting 

award to Barbara Graff


