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Charkaoui: Security Certificates and the Canadian Charter 
of Rights and Freedoms

by Mira Kunes

Mira	Kunes	is a graduate of the 
University of  Calgary Faculty of Law. 
She just finished articling with the 
ACLRC. Note:	All	references	to	sec-
tion	numbers	are	to	the	Immigration	
and	Refugee	Protection	Act,	S.C.	
2001,	c.27	[IRPA],	unless	otherwise	
stated.
Introduction
   The Supreme Court of Canada’s 
ruling in Charkaoui	v.	Canada	
[2007] SCC 9 [Charkaoui], released 
on 23 February 2007, has received 
much attention in the media. Lorne 
Waldman, a well-known immigra-
tion lawyer who acted as legal 
counsel in the Canadian Bar Asso-
ciation’s intervention in the case, 
sums up the most publicized point 
of the ruling:  “While it recognized 
that the government must keep 
certain information confidential in 
the security certificate process, the 
court says the government must 
consider alternative measures to 
ensure a fair hearing” [Canadian 
Bar Association, News Release, 
“Charkaoui decision a major vic-
tory for CBA” (23 February 2007), 
online: CBA <http://www.cba.
org/CBA/Home.asp>] While this is 

indeed a major focus in the decision, it 
is not the only matter dealt with. Un-
derstandably, the above short summary 
of the decision cannot canvass all the 
issues raised in the case nor the details 
of the law behind it. This is what this 
article is intended to do.
   Following the Supreme Court’s deci-
sion, the view among the general public 
seems to be divided between those who 
either support it (applauding it as cor-
rectly upholding fundamental justice 
and human rights in the national secu-
rity context) and those who feel that the 
ruling makes Canada an easier target for 
terrorism; there seems to be no middle 
ground. [Kirk Makin, “Court puts 
security certificates in limbo: Ottawa 
forced to scramble after top court over-
turns key parts of controversial deten-
tion measures”, reader comments, The 
Globe and Mail (24 February 2007), 
online: globeandmail.com <http://www.
theglobeandmail.com/servlet/story/RT-
GAM.20070223.wscoc0223/BNStory/
National/home> and CBC News: Your 
View, “Top court rules against security 
certificates”, reader comments (23 Feb-
ruary 2007), online: CBC news <http://
www.cbc.ca/news/yourview/>] 
   Perhaps in response to the foreseen 
reaction to its decision, the relatively 

unusual unanimous judgment, written 
by Chief Justice Beverley McLachlin, 
begins with the following sentence: 
“One of the most fundamental respon-
sibilities of a government is to ensure 
the security of its citizens” [Charkaoui, 
at para. 1]. On the other hand, the Court 
recognizes the requirement that the 
government acts “…accountably and in 
conformity with the Constitution and 
the rights and liberties it guarantees” 
[Charkaoui, at para.1]. 
   Arguably the view that the ruling 
somehow imperils national security is 
misplaced. The Court was well aware 
of, and confirmed, the importance of 
national security at several points. In 
reading the decision, it seems clear that 
the ruling does not actually make it any 
easier to enter or remain in Canada.
  -continued	on	page	3
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Staff and Volunteers
We have been busy these past few months. Mira Kunes joined us for a four month article.  We have a summer law student, Kristyn 
Stevens, who is helping with research on a variety of human rights issues. We continue to work on a joint Anti-Racism Educa-
tion project with the Committee on Race Relations and Cross Cultural Understanding: Pamela Dos Ramos, Vilma Dawson and 
Brenda Johnston are working on this.
    We are fortunate to be working with excellent volunteers for the last few months—including  Rose Geransar, Teshager Dagne, 
Amina Geraldine, Sonya Clark, Catherine Watson, Johanna Dias, Brenda  Kwan, and others.  Thanks!! 	 	 	

The Alberta Civil Liberties Research Centre appreciates the contributions of vol-
unteers and donors, and the support of agencies that provide grants to the Centre, 
including:

*Status of Women Canada
*The United Way of Calgary - donor choice
*The Sheldon  M. Chumir Foundation for Ethics in Leadership
*Alberta Human Rights, Citizenship and Multiculturalism Education Fund
*Canadian Race Relations Foundation
*Alberta Association for Multicultural Education
*National Crime Prevention Strategy
*Aruna Marathe
*Pamela Dos Ramos
*Sherri Angevine
*Brian Edy
*Alberta Advanced Education and Community Development (S.T.E.P.)
*Summer Career Placement (S.C.P.)

We	would	like	to	hear	from	readers!	
Submit	Letters	to	the	Editor	to:

Centrepiece, Letters to the Editor
Alberta Civil Liberties Research Centre
 c/o University of Calgary, Faculty of 

Law 

Trends and new directions.

* Same-sex domestic violence

* Homophobic youth bullying

Where to from here?

Join us on June 14, 2007 
From 1:30 – 4:30pm

At Temple B’nai Tikvah 
900 - 47th Avenue S.W.

RSVP to Melissa at mlluhtan@ucalgary.ca or
(403) 220-2505
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    Significantly, the Court did not ad-
dress the validity or appropriateness of 
the grounds of inadmissibility; grounds 
on which permanent residents or for-
eign nationals may be denied entry or 
removed from Canada and which also 
form the basis of the security certificate 
process. Also of significance is the fact 
that the Court did not find detention un-
constitutional in and of itself [Charka-
oui, at para. 96]. In fact, it recognized 
the need for it and the need to do it 
quickly and based on little information 
in some cases, at least initially [Charka-
oui, at para. 93].
   Although the decision covers a lot of 
ground, it remains fairly specific as to 
the features of the security certificate 
process that do or do not infringe Char-
ter rights [Canadian	Charter	of	Rights	
and	Freedoms,	Part I of the Constitution 
Act, 1982, being Schedule B to the Can-
ada Act 1982 (U.K.), 1982, c.11 [Char-
ter]]. For example, the court explicitly 
states that deportation to a country prac-
ticing torture is not something they will 
comment on in this case [Charkaoui, at 
para. 15], and yet it remains a conten-
tious issue in the immigration context. 
What the Court specifically concluded 
was that the use of secret evidence, as 
allowed by s.78(g) of the IRPA, in the 
procedure for determining whether a 
security certificate is reasonable runs 
afoul of s.7 Charter rights. It also found 
that s.84(2) of the IRPA, which denies 
a prompt detention review for foreign 
nationals, offends the Charter. 
   This article is a detailed look not only 
at the ruling but also the immigration, 
and specifically, the removal, process 
itself. Understanding the law behind the 
ruling hopefully will allow for better-
informed opinions on the effect of the 
Supreme Court of Canada’s decision.
The Facts
   Until this case was heard by the 
S.C.C., each of the appellants (Messrs. 
Charkaoui, Harkat, and Almrei) were 
involved in separate legal proceedings. 
However, for this appeal the Supreme 
Court decided to hear all three matters 
together, as they dealt with the same 
issues. While the maze of court pro-
ceedings leading up to this case is too 
complex for this article, the facts can be 
distilled as follows.

   The appellants were all living in 
Canada when they were detained pursu-
ant to security certificates under the 
IRPA. Mr. Charkaoui, a permanent resi-
dent, was detained in 2003 as an alleged 
al-Qaeda sleeper agent but released 
on strict conditions in 2005 after four 
detention reviews. Mr. Almrei, a foreign 
national granted Convention refugee 
status in Canada, was detained in 2002 
on the basis that the Ministers (i.e., 
Minister of Citizenship and Immigra-
tion, and Minister of Public Safety and 
Emergency Preparedness) had grounds 
to believe that the Syrian native would 
engage in terrorism, or was a member 
of an organization that might engage in 
terrorism. Mr. Almrei currently remains 
in detention. Mr. Harkat, an Algerian 
native alleged to have supported terror-
ist activity and to be a member of the 
Bin Laden Network, was also a foreign 
national with Convention refugee status 
in Canada. He was detained in 2001 
and later released on strict conditions 
in 2006 [SCC Case Information, Case 
Summaries, Case Numbers: 30762 
(Charkaoui), 30929 (Almrei), 31178 
(Harkat), online: Supreme Court of 
Canada <http://www.scc-csc.gc.ca/in-
formation/index_e.asp>].
   The three men challenged the lawful-
ness of the security certificate scheme 
set out in IRPA. They argued that it is 
unconstitutional because it violates five	
Charter provisions.
The Issues
   The Court approached the matter by 
dividing it into four parts: 
(1) Procedure in respect of determining 
the reasonableness of the certificate.
Question: Does the procedure in-
fringe s.7 of the Charter? If yes, is the 
infringement justified under s.1 of the 
Charter?
(2) Detention of permanent residents 
and foreign nationals.
Question: Does the detention infringe 
ss.7, 9, 10(c) or 12 of the Charter? If 
yes, is the infringement justified under 
s.1 of the Charter?
(3) Discrimination in respect of the cer-
tificate and detention review procedures.
Question: are differing procedures for 
citizens and non-citizens discriminatory, 
contrary to s.15 of the Charter? If yes, 
is the infringement justified under s.1 of 
the Charter?

(4) Rule of law in respect of all the 
certificate provisions.
Question: are the provisions inconsistent 
with the constitutional principle of the 
rule of law? [Charkaoui, at para. 11]
   While the Court addressed all of the 
issues, the first has received most of the 
media’s attention and is also of greatest 
significance to the future of the security 
certificate scheme. 
The Decision
   Chief Justice McLachlin, writing the 
reasons for judgment, summarizes the 
Court’s decision as follows: 

I conclude that the IRPA unjustifiably 
violates s. 7 of the Charter	by allow-
ing the issuance of a certificate of in-
admissibility based on secret material 
without providing for an independent 
agent at the stage of judicial review 
to better protect the named person’s 
interests. I also conclude that some 
of the time limits in the provisions 
for continuing detention of a for-
eign national violate ss. 9 and 10(c) 
because they are arbitrary. I find 
that s. 12 has not been shown to be 
violated since a meaningful detention 
review process offers relief against 
the possibility of indefinite detention. 
Finally, I find that there is no breach 
of the s. 15 equality right.

  [Charkaoui, at para. 3]
Background
IRPA: Admissibility
   Section 77(1) of the IRPA provides: 
The Minister and the Solicitor General 
of Canada shall sign a certificate stating 
that a permanent resident or a foreign 
national is inadmissible on grounds 
of security, violating human or inter-
national rights, serious criminality or 
organized criminality and refer it to 
the Federal Court, which shall make a 
determination under s.80 [whether the 
certificate is reasonable] [IRPA s.77(1) 
[emphasis added].]
   Why are security certificates issued?  
Section 77 gives us the answer: because 
the government has found that some-
one is inadmissible on certain listed 
grounds. Thus, the concept of inadmis-
sibility is the cornerstone of the certifi-
cate process. Let’s examine this concept 
in more detail.
   To help address the policy objectives 
of protecting Canadian society from 
those posing a danger to it or those
  -	continued	on	page	4
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	who might impose a heavy burden on 
social services (IRPA	s.3(1)(h) and (i)) 
[Lorne Waldman, Immigration	Law	
and	Practice, looseleaf,  2nd ed., vol.1 
(Markham, Ont.: LexisNexis, 2007) at 
5-1, §5 [Waldman, looseleaf].], catego-
ries of persons who are to be excluded 
from the country were created. While 
the previous Immigration	Act, R.S.C. 
1985, c. I-2 [Immigration	Act, 1985] 
contained implicit groupings of inad-
missibility, Division 4 of IRPA clearly 
sets out categories of persons who 
are deemed inadmissible to Canada. 
[Canada, Parliamentary Research 
Branch, “Legislative Summary LS-
397E, Bill C-11: The	Immigration	and	
Refugee	Protection	Act, (26 March 
2001, Revised 31 January 2002) at 14, 
online: LEGISINFO < http://www.parl.
gc.ca/LEGISINFO/index.asp?Language
=E&query=2798&Session=9&List=toc 
>]  
   “Inadmissibility” in the immigra-
tion context is broader than its plain 
language meaning. It applies both to 
the ability to enter Canada and also the 
ability to remain in Canada. Thus, the 
inadmissibility sections can be used not 
only to deny entry into Canada of per-
manent residents and foreign nationals 
(a “foreign national” is defined as a per-
son who is not a citizen or a permanent 
resident) applying to do so, but also as 
grounds for removal of foreign nation-
als or permanent residents who have 
already been admitted to and are living 
in Canada [Halsbury’s	Laws	of	Canada,	
1st	ed., “Immigration and Citizenship” 
(Markham, Ont: LexisNexis, 2006) at 
324 [Halsbury’s]]. 
   Permanent residents or foreign na-
tionals who fall into any of the listed 
inadmissible categories set out in sec-
tions 34 to 42 are not permitted to enter, 
or remain in Canada, subject to a few 
limited exceptions set out in the Act.
   There are nine grounds of inadmis-
sibility: Security (s.34), Human or 
International Rights violations (s.35), 
Criminal Activity, including serious 
criminality (s.36), Organized criminality 
(s.37), Health grounds (s.38), Financial 
reasons (s.39), Misrepresentation (s.40), 
Non-Compliance with IRPA (s.41), or 
Inadmissible family member (s.42).
   Each section further sets out the facts 

that specifically make up that ground of 
inadmissibility. For example:
*Permanent residents and foreign 
nationals are inadmissible on security 
grounds for: engaging in espionage 
and subversion against a democratic 
government; subversion by force of any 
government; terrorism; being a danger 
to the security of Canada; engaging in 
acts of violence that could injure Cana-
dians; or being members of an organiza-
tion that has, does, or may engage in 
espionage, subversion or terrorism.
*Inadmissible on the grounds of violat-
ing human or international rights are: 
war criminals and senior officials of 
regimes that violate human or interna-
tional rights norms (by terrorism, seri-
ous human rights violations, war crimes, 
or crimes against humanity); or all 
persons, other than permanent residents, 
whose entry into or stay in Canada is 
restricted by sanctions imposed by an 
international organization or association 
of states of which Canada is a member.
*All foreign nationals and permanent 
residents are inadmissible on grounds 
of serious criminality for: convictions in 
Canada of certain offences; convictions 
of certain offences outside Canada; 
committing an act outside Canada that 
is an offence there as well as consid-
ered an offence in Canada. The type of 
offence determining inadmissibility is 
based on the potential punishment for 
those crimes in Canada (i.e., maximum 
jail term of 10 years possible). Foreign 
nationals are inadmissible on grounds of 
criminality for: convictions in Canada 
for any indictable offence; convictions 
of offences outside Canada that would 
be indictable in Canada; committing 
an act outside Canada which would be 
indictable in Canada.
*Permanent residents and foreign 
nationals are inadmissible on organized 
criminality grounds for:  belonging 
to a group that has or may engage in 
organized crime; or engaging in transna-
tional people smuggling, trafficking in 
persons, or money laundering.
   Of note is that inadmissibility on the 
grounds of security, human or interna-
tional rights violations, serious criminal-
ity, or organized crime may be based not 
only on actual past and present actions, 
but on actions that may occur in the 
future. The wording of s.33 tells us that 

“facts that constitute inadmissibility…
include facts for which there are reason-
able grounds to believe that they … 
may occur” [IRPA s.33]. Additionally, 
section 33 sets the standard of proof for 
these facts, unless otherwise stated, at a 
rather low “reasonable grounds”. This is 
lower than the civil standard of balance 
of probabilities. What this means is that 
credible evidence of serious possibility 
of the facts is enough to find someone 
inadmissible. In all other categories the 
standard is balance of probabilities. For 
example, in the criminality category, the 
standard is reasonable grounds except 
in the case of a permanent resident 
convicted of an offence outside Canada 
that, if committed in Canada, would be 
an offence punishable by jail time of 10 
years or more. In this case, the standard 
is balance of probabilities.) [Halsbury’s, 
at 330]
   While the Court in Charkaoui	did 
find that s.33 of the IRPA	(along with 
sections 77 to 85) violated, in whole or 
in part or through their combined effect, 
sections 7, 9, and 10 of the Charter 
[Charkaoui, at para. 143], it did not 
actually explicitly address section 33 at 
any point in its reasoning. Presumably 
this means that the grounds of inadmis-
sibility will require a higher standard 
of proof in the future. Most likely, at a 
minimum, the civil balance of probabili-
ties will be applicable to all grounds.
   Furthermore, despite how important 
inadmissibility is to the security certifi-
cate, the Supreme Court did not deal 
with these sections of IRPA	(ss.34-42) in 
its ruling. Nonetheless, previous cases 
have helped define the scope of some 
of the ambiguous terminology. For in-
stance, what does it mean that someone 
is “a danger to the security of Canada” 
(s.34(1)(d))?  The meaning of this was 
commented on by the Supreme Court in 
Suresh	v.	Canada	(MCI), [2002] S.C.J. 
No.3. The Court noted that it must be 
given “a fair, large and liberal interpre-
tation, [but that] it nevertheless demands 
proof of a threat that is grounded on ob-
jectively reasonable suspicion based on 
evidence and “serious” in the sense that 
the threatened harm must be substantial 
rather than negligible” [Halsbury’s at 
333]. And, as another example, “reason-
able grounds” are defined in Chiau	v.	
Canada	(MCI), [2001] 2 F.C. 297 at 
  -	continued	on	page	6
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“One Origin, One Race, One Earth: 
Genetics, Human Rights and the Next 

Phase in Human Evolution” 
November 15-17, 2007, 
University of Calgary

by brian Seaman

    
     The advance planning and fund-raising for our conference to ad-
dress ethical and human rights issues in the context of medical genet-
ics has concluded.  As of the end of May, we had secured the bulk of our 
funding and are awaiting the result of our final funding application.  Fur-
thermore, we have a preliminary programme in place as we have received 
confirmations from all of our panelists and panel chairs. 
 With regard to advance advertising and publicity, and in addition to 
our online presence through announcements on www.conferencealerts.
com and www.ssrn.com, we’re on over a dozen online newsletters or web-
sites, we’ve advertised in the U of C’s student newspaper, and in the pro-
gram of the Western Social Sciences Association (WSSA), which held its 
annual conference in Calgary this April. We made a presentation about 
the conference at the WSSA meeting and circulated our conference hand-
bills among WSSA delegates.  Conference handbills were also placed in 
the delegate bags for those attending the annual meeting of the Human 
Genome Organization (HUGO) in Montreal May 21-24. The HUGO meet-
ing was a target market for our conference; the 750 attendees represent-
ed a cross-section of people who would be interested in attending and/or 
presenting at One Origin:  bioethicists, lawyers, and health care profes-
sionals. Finally, we had, as of May 24th, twelve early-bird registrants.
 Also as of the end of May, we had confirmed the attendance of med-
ical geneticists, clinical geneticists, bioethicists, lawyers, and even the 
director of a large human tissue biobank in Norway.  Exciting discussions 
are in store at One Origin in November as professionals representing dif-
ferent disciplines convene for three days to examine the legal and ethical 
component to medical genetic research.  Our conference planning com-
mittee will meet over the summer to discuss, among other issues, how to 
most effectively advertise the conference to Albertans. 

Conference Website: http://www.aclrc.com/OneOrigin/index.
htm
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320 (Fed. C.A.) as “‘a bona fide belief 
in a serious possibility based on credible 
evidence’” [Halsbury’s at 330]. 
   The Charkaoui case has not added to 
or clarified these rules of interpretation, 
beyond stating that s.33 (rules of inter-
pretation) is contrary to some Charter 
provisions. Thus, the government still has 
a fair amount of flexibility in determining 
on what facts a person is inadmissible, and 
reiterates the fact that the Court was more 
concerned with evaluating the process 
rather than the policy behind security 
certificates. This should theoretically ad-
dress the concerns that the ruling has made 
Canada an easier target for terrorism as the 
grounds of inadmissibility have been left 
standing.
IRPA: Security Certificates
   The “security certificate process” that 
the Court had the chance to review in this 
ruling is set out in sections 77 to 85 within 
Division 9 of IRPA. These sections govern: 
*the signing of a certificate by the Minis-
ter of Citizenship and Immigration (CIC) 
and Minister of Public Safety and Emer-
gency Preparedness (PSEP), 
*the referral of a certificate to the Federal 
Court, 
*determination of the certificate’s reason-
ableness by a judge of the Federal Court,
*detention of persons named in a certifi-
cate, 
*review of the detention decision, and 
*release of the person named in the cer-
tificate. 
   In most cases, a person can only be 
expelled from Canada as a result of a 
removal order made by an immigration 
officer or a member of the Immigration 
Division of the Immigration & Refugee 
Board (IRB) following an admissibility 
hearing. The only exception to this is in 
the case of so-called security certificates 
[Halsbury’s	p. 324]. 
Removal under “Normal” Procedure
   Division 5 (sections 44 to 53) of IRPA 
regulates the “loss of status and removal” 
of permanent residents and foreign nation-
als. A permanent resident or foreign na-
tional who has been allowed to enter and 
remain in Canada may be removed if an 
immigration officer is of the opinion that 
the person is inadmissible. Such a conclu-
sion usually leads to a process where a 
report is written by the officer as to the 
facts leading them to this conclusion. A 

senior officer then reviews the report and, 
if well-founded, the matter is referred to 
the Immigration Division of the IRB for 
an admissibility hearing.
   The admissibility hearing is a quasi-judi-
cial administrative hearing where the rules 
of natural justice apply. It is also acknowl-
edged that section 7 Charter rights are en-
gaged with respect to permanent residents, 
and so the requirements of fundamental 
justice must be met in these cases. If the 
Immigration Division decides that the 
person is indeed inadmissible, a removal 
order will be issued. [Halsbury’s at 368]. 
   A removal order may also be made 
directly by a senior officer, and without 
an admissibility hearing, in the case of a 
foreign national found inadmissible on 
certain grounds of serious criminality, 
criminality, misrepresentation, inadmis-
sible family members, or other violations 
of the IRPA as set out in IRPA’s Regula-
tions [Immigration	and	Refugee	Protection	
Regulation, S.O.R/2002-227, s.228(1)]. 
This is considered an “administrative 
determination”. It is an administrative pro-
cess rather than a formal hearing, and both 
the IRPA and its Regulations are silent on 
the procedure to be followed. Nonethe-
less, the Charter right to an interpreter 
does apply; right to counsel is uncertain 
[Halsbury’s at 367].
   A removal order made against a perma-
nent resident or foreign national by either 
procedure just described can, with some 
exceptions, be appealed to the Immigra-
tion Appeal Division (IAD) of the IRB 
(IRPA s.63) [Halsbury’s at 373]. The IAD 
decision can itself still be taken to the 
Federal Court for judicial review (IRPA 
s.72). The removal orders that cannot be 
appealed to the IAD are those of inadmis-
sibility on the grounds of security, violat-
ing human or international rights, serious 
criminality (and sentenced to 2 or more 
years in jail), or organized criminality 
(IRPA	s.64(1)). In such a case an applica-
tion can be made for judicial review by the 
Federal Court [Halsbury’s at 374].
Removal under a Security Certificate
   Security certificates are the other mecha-
nism by which non-citizens who are living 
in Canada can be removed. Division 9 of 
IRPA (sections 76 to 87) gives us the rules, 
and its heading is instructive:  “Protection 
of Information”.
   Essentially, the security certificate pro-
cess is an alternate procedure to determine 

whether permanent residents or foreign 
nationals are inadmissible on certain 
grounds and where the government wants 
to protect information whose disclosure 
would be injurious to national security or 
public safety. It bypasses the necessity for 
an admissibility or administrative hearing 
applicable in all other cases of potential 
inadmissibility [Halsbury’s at 371].
   As Chief Justice McLachlin notes in the 
decision at paragraph 4:

The scheme permits deportation on the 
basis of confidential information that is 
not to be disclosed to the person named 
in the certificate or anyone acting on 
the person’s behalf or in his or her 
interest.

And further, 
[t]he scheme was meant to “facilitat[e] 
the early removal of persons who 
are inadmissible on serious grounds, 
including persons posing a threat to the 
security of Canada”…In reality, how-
ever, it may also lead to long periods 
of incarceration. [C.J. McLachlin quot-
ing from another source] [Charkaoui 
at para. 4]

   The process begins when the Minis-
ter of Citizenship and Immigration and 
Minister of Public Safety and Emergency 
Preparedness sign a certificate stating that 
a permanent resident or foreign national is 
inadmissible on grounds of security, hu-
man or international rights violations, seri-
ous criminality, or organized crime (IRPA 
s.77). It is at this point that the procedure 
for removal diverges significantly from 
that described above in “normal” circum-
stances. 
   The following steps (contained in s.78 of 
the IRPA) are what the Court in Charkaoui 
considered when it analysed the con-
stitutional validity of the procedure for 
evaluating the reasonableness of a security 
certificate. Once the certificate is signed, 
it is sent directly to a Federal Court judge 
who must look at the evidence in private 
and decide what cannot be disclosed be-
cause it might jeopardize national security. 
The judge must then provide the perma-
nent resident or foreign national with a 
summary of the evidence, to the extent 
possible, without injuring national security 
or the safety of any person [Halsbury’s at 
476]. 
   Although the person has the right to sub-
mit evidence to the Federal Court judge, it 
is difficult for them to know how 
  -	continued	on	page	7
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to approach the matter as the informa-
tion contained in the summary is usually 
generic in nature and does not even 
directly state the allegations or accusers. 
Moreover, the Minister can also submit 
further evidence at any time during a 
hearing in the absence of the person 
and, if relevant, the judge can consider 
it without including it in the summary 
if the judge determines its disclosure 
would be injurious (IRPA s.78(g)) 
[Halsbury’s at 503].
   Interestingly, one significant differ-
ence between the old Immigration	Act	
(Immigration	Act, 1985) and the IRPA 
is the added ability of the Minister to 
make a request for non-disclosure to 
protect classified information even dur-
ing non-security certificate proceedings. 
In particular, the Minister can make this 
request in admissibility hearings, ap-
peals before the Immigration Appeal Di-
vision of the IRB, and judicial reviews 
(IRPA ss.86, 87) [Robert Batt, “Security 
and Rights Violations: The Inadmissi-
bilities; War on Terrorism; Protection of 
Information” in The	National	Citizen-
ship	and	Immigration	Law	Conference	
-	IRPA:	The	Continuing	Evolution.	Pro-
ceedings	of	a	Conference	Held	April	30	
-	May	1,	2004	(Toronto: Canadian Bar 
Association, 2004).] If such a request is 
made, the rules on confidential informa-
tion in section 78 apply (IRPA s.86(2)). 
Because the Court struck down the IRPA 
sections violating the Charter, including 
s.78 which governs the use of secret in-
formation, presumably the potential use 
of “secret information” in the “normal” 
removal process will also be affected.
   Finally, if the Federal Court judge 
decides that the certificate is reasonable 
(i.e., that the Minister had reasonable 
grounds to make the initial inadmis-
sibility determination (IRPA s.80)) the 
certificate automatically becomes a 
removal order [Halsbury’s at 504]. Un-
like “normal” removal orders, this kind 
of removal order may not be appealed 
(IRPA s.81(b)). Neither may the judge’s 
decision on reasonableness be appealed 
nor judicially reviewed (IRPA	s.80(3)); 
it is final. Not even may the individual 
named in the certificate apply for a pre-
removal risk assessment at this point 
(IRPA s.81(c)). This assessment is meant 
to ensure that they are not removed to 

a country where their life would be at 
risk or where they would be at risk of 
torture or cruel and unusual punishment 
(IRPA ss.112-114) [Halsbury’s at 375]. 
Also, the effect of a positive decision 
on a pre-removal risk application is 
that refugee protection will be granted 
(IRPA	s.114) to the applicant. However, 
such protection will not be granted to 
individuals named in security certifi-
cates. If such an individual receives a 
positive decision on their application, 
a removal order made against them 
would be stayed, but only in respect of 
the country in which they would be in 
danger; a positive decision has no effect 
on the validity of the security certificate. 
However, if such an application had 
been made before or during the review 
process, the Minister must make a deci-
sion on the application before the certifi-
cate review can continue (IRPA s.79(1)). 
Paradoxically, it is the same judge 
presiding over the certificate review that 
must also rule on the lawfulness of the 
Minister’s decision on the pre-removal 
risk assessment (IRPA s.79(2)).
Detention Under “Normal” versus 
Security Certificate Procedures
   Another important part of the security 
certificate process is detention of the 
person named in a certificate. Under the 
“normal” removal process, a permanent 
resident or foreign national believed to 
be inadmissible may be detained for cer-
tain reasons (s.55); such reasons include 
being a danger to the public, or being 
unlikely to appear for examination, an 
admissibility hearing, or removal from 
Canada. Under the security certificate 
process, the arrest and detention of a 
permanent resident remains discretion-
ary (s.82(1)), but must be for reasons 
such as being a danger to national 
security or the safety of any person, or 
unlikely to appear at a proceeding, or 
unlikely to appear for removal from 
Canada. The biggest difference in deten-
tion is seen for foreign nationals named 
in a security certificate. Such a foreign 
national must be detained pending re-
view of the certificate (s.82(2)), without 
regard for reasons.
   Once detained under the “normal” 
process, a permanent resident or foreign 
national must have their detention 
reviewed within 48 hours, at least once 
in the seven days thereafter, and at least 

once every 30-day period after that 
(s.57). Under the security certificate 
process, while a permanent resident 
named in a certificate must have their 
detention reviewed within 48 hours and 
once every six months thereafter - until 
a determination on the reasonability 
of the certificate is made - (s.83(1) 
and (2)), a foreign national’s detention 
cannot even be reviewed until at least 
120 days after a Federal Court judge de-
termines the certificate to be reasonable 
(s.82-84). Both foreign nationals and 
permanent residents may be released at 
any point in the process if they apply to 
leave Canada (s.84(1)). Of significance 
to the Court’s decision on the deten-
tion aspect of the Charkaoui case is the 
fact that the same procedure applies to 
detention reviews as to determining the 
reasonableness of the certificate (i.e., 
s.78 rules, particularly those governing 
secret evidence). 
The Constitutional Analysis
   In this case, two aspects of IRPA 
were found to be inconsistent with the 
Charter. The first was the procedure for 
deciding the reasonableness of certifi-
cates. The procedure was declared as 
having no force or effect (beginning one 
year from the judgment date (February 
2008)). This means that Parliament has 
one year to remedy this part of the law. 
The second was s.84 of the IRPA	which 
denied a foreign national a detention 
review until at least 120 days after a 
certificate was deemed reasonable by 
the Federal Court. The Supreme Court 
struck this provision down immediately 
and remedied it at the same time by 
changing the language in s.83 to allow 
for a review both before and after a 
certificate is deemed reasonable.
   A challenge to a law on a Charter 
ground (i.e., that the law contravenes 
a provision of the Charter) requires 
a two-step analysis [Peter W. Hogg, 
Constitutional	Law	of	Canada,	student	
ed. (Thomson Canada, 2006) at 381 
[Hogg]].
   First, the court must decide if the 
law limits one of the guaranteed rights, 
taking heed of any allowable limits set 
out in the Charter provision itself. The 
burden of proving a limitation is on the 
party challenging the law.    If the chal-
lenged law has this limiting effect, the 
second stage is reached. In this stage,
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the government still has the opportunity 
to “save” the law via s.1 of the Charter 
by justifying the limitation. This process 
is also known as the “Oakes test”. In R.	
v.	Oakes [1986] 1 S.C.R. 103 [Oakes] 
the Supreme Court decided to set out 
a single standard of justification for all 
Charter rights, made the standard a high 
one, and put the burden of satisfying it 
on the government [Hogg, at 768].
   In this case, the Court found that the 
sections of IRPA which violated the 
Charter were not a reasonable limit that 
could be demonstrably justified in a free 
and democratic society under s. 1. 
The SCC’s Approach
Issue 1: Procedure in Reasonability 
Reviews and Charter s. 7
   The key to its analysis of whether the 
process for reviewing the reasonability 
of a security certificate infringed s.7 of 
the Charter was the concept of judicial 
fairness. 
   In finding that the process was funda-
mentally unfair to the affected person 
and thus infringed s.7, the Court broke 
its reasoning down into three parts:  First 
it asked whether s.7 of the Charter	was 
actually engaged by the reasonability 
review process. Second, it examined the 
role of security concerns in a s.7 Char-
ter analysis. Finally, it asked whether 
an infringement of s.7 rights would 
nonetheless be in accordance with the 
principles of fundamental justice; a limit 
on a person’s life, liberty, and security of 
the person can be imposed as long as it 
is “in accordance with the principles of 
fundamental justice” [Charter	s.7] .
Does Charter s. 7 apply?
   The Court easily found that the s.7 of 
the Charter	applied and that the rights 
to liberty and security were deprived 
under the security certificate process, 
particularly because the person named 
in a certificate can face detention and 
possibly removal from Canada to a place 
where their liberty and even life may 
be threatened [Charkaoui at paras. 13 
and 14]. The Court made it very clear, 
however, that it was not going to address 
the issue of deportation to torture in this 
decision [Charkaoui, at para. 15]. How-
ever,  what the Court also made clear 
was that deportation of a non-citizen in 
itself does not necessarily engage s.7 
Charter	rights [Charkaoui, at para. 17]; 

rather it is the features of deportation 
(e.g., detention) that might do so.
What Effect do Security Concerns 
Have?
   In examining the relevance of Cana-
da’s security concerns to a s.7 Charter 
analysis, the Court started with the 
premise that the question in a s.7 analy-
sis is: 

whether the principles of fundamen-
tal justice relevant to the case have 
been observed in substance, having 
regards to the context and seriousness 
of the violation. The issue is whether 
the process is fundamentally unfair 
to the affected person. [Charkaoui, at 
para. 21] 

   The Court concluded that while na-
tional security concerns will dictate what 
process will be followed, such concerns 
cannot be used to “excuse procedures 
that do not conform to fundamen-
tal justice” [Charkaoui, at para. 23]. 
Nonetheless, the Court recognized the 
constraints the government may face in 
situations of possible threat, such as the 
need to act quickly so that full disclosure 
of information is not possible [Charka-
oui, at para. 24]. The Court even went so 
far as to say that “alternative” Principles 
of Fundamental Justice may be found. 
These alternatives might end up giving 
protection that is not as complete as in 
cases where national security is not an 
issue, but they must result in meaningful 
and substantial protection [Charkaoui, at 
para. 27]. 
Is an Infringement in Accordance 
with Principles of Fundamental Jus-
tice?
   In this final stage, the Court had to 
decide if the infringement of s.7 Charter 
rights by the reasonability determination 
process was nonetheless in accordance 
with the principles of fundamental 
justice. The Court decided that it was 
not. Furthermore, because the same 
rules for determining the reasonability 
of a certificate (s.78) apply to detention 
review proceedings (sections 83 and 84), 
the Court came to the same conclusion 
in respect of detention reviews (i.e., that 
the detention review process is also not 
in accordance with Principles of Funda-
mental Justice).
   In coming to this conclusion, the Court 
found that the key Principle of Funda-

mental Justice, in cases where “the state 
can detain people for significant periods 
of time”, is a fair judicial process 
[Charkaoui, at para. 28]. The core parts 
of a fair judicial process are: 
*the right to a hearing, 
*an independent and impartial magis-
trate for the hearing, 
*a decision made on the facts and the 
law, 
*the right to know the case against you, 
and 
*the right to answer that case 
[Charkaoui, at para. 29].
   Although the Court found that the first 
two requirements (i.e., a hearing and an 
independent magistrate) were met in this 
case, the final ones were not. Of par-
ticular importance to this failure was the 
role that confidential information plays 
in the security certificate review process. 
The Court summed it up nicely:  “Con-
fidentiality is a constant preoccupation 
of the certificate scheme” [Charkaoui, at 
para. 55]. Among several other restric-
tions on disclosure:
The judge “shall ensure” the confiden-
tiality of the information on which the 
certificate is based and of any other 
evidence if, in the opinion of the judge, 
disclosure would be injurious to national 
security or to the safety of any person: s. 
78(b). At the request of either minister 
“at any time during the proceedings”, 
the judge “shall hear” information or 
evidence in the absence of the named 
person and his or her counsel if, in the 
opinion of the judge, its disclosure 
would be injurious to national security 
or to the safety of any person: s. 78(e) 
[Charkaoui, at para. 55]
   The first problem is that the Federal 
Court judge may not actually have all 
the facts before them on which to make 
a decision [Charkaoui, at para. 51]. This 
is because they cannot independently 
investigate the facts and cannot rely on 
the person named in the certificate to 
present missing evidence as the person 
is not given all the details of the case 
either [Charkaoui, at para. 51]. Further, 
without knowing what information is 
being used against them it is difficult 
for the person named in the certificate 
to raise legal objections in respect of the 
evidence or make legal arguments based 
on the evidence [Charkaoui, at para. 52].
     -	continued	on	page	9
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Following the Court’s seemingly clear 
movement towards a statement that full 
disclosure of information is required, 
they then state that “[t]he right to 
know the case to be met is not abso-
lute” [Charkaoui, at para.57]. Finally 
the Court settles on the statement that 
“either the person must be given the 
necessary information, or a substantial 
substitute for that information must 
be found. Neither is the case here.” 
[Charkaoui, at para. 61]. 
   The Court noted three of its prior deci-
sions (Chiarelli	v.	Canada	(Minister	of	
Employment	and	Immigration), [1992] 
1 S.C.R. 711; Suresh	v.	Canada	(Min-
ister	of	Citizenship	and	Immigration),	
[2002] 1 S.C.R. 3; and Ruby	v.	Canada	
(Solicitor	General),	[2002] 4 S.C.R. 3) 
in which they found that disclosure of 
information can be limited by national 
security concerns [Charkaoui, at para. 
58]. The Court further observed that 
substitutes for full disclosure may be 
adequate depending on the context 
[Charkaoui, at para. 59]. However, the 
Court notes, “[i]n the context of national 
security, non-disclosure…coupled with 
grave intrusions on liberty imposed on a 
detainee, makes it difficult, if not impos-
sible, to find substitute procedures…” 
[Charkaoui, at para. 61]. This seems to 
leave the disclosure requirements for a 
fair judicial process no clearer than prior 
to this decision.
Oakes Test: Can the Infringement be 
Justified by the Government?
   After the s.7 Charter	analysis, the 
Court moved on to the “justification” 
stage of its analysis (i.e., section 1 of the 
Charter, also known as the Oakes test). 
It is at this stage in the analysis that the 
balance between individual liberties and 
national security is considered [Charka-
oui, at para. 63]. 
   A law that infringes Charter rights 
(in this case, the unjustified limits to s.7 
Charter rights imposed by the security 
certificate review on a person) can still 
be saved by the government if it can 
pass the Oakes test. This is the ultimate 
stage in a Charter analysis. Specifi-
cally, Oakes	said that the law must not 
only have a pressing and substantial 
objective, but it also must fulfill this 
objective by proportional means. To 
be proportional: a) the means must be 

rationally connected to the objective; b) 
rights must be minimally impaired; and 
c) there must be proportionality between 
the effects of the infringement and the 
importance of the objective.
   As with the analysis under s.7 of the	
Charter, the key factor in the Oakes 
analysis was the role of confidential 
information. Under the first step in the 
Oakes analysis, the Court had no trouble 
finding that the “protection of Canada’s 
national security and related intelli-
gence sources undoubtedly constitutes a 
pressing and substantial objective” and 
that “IRPA’s provisions regarding the 
non-disclosure of evidence at certificate 
hearings are rationally connected to this 
objective” [Charkaoui,	at para. 68]. 
   However, it is in the second “pro-
portionality” step that the government 
failed to justify the limitation. Specifi-
cally, it failed to show that the IRPA 
process for deciding reasonability of 
a certificate minimally impairs the 
individual’s right to a determination 
on the facts and the law, the right to 
know the case to meet, and the right to 
meet the case. This is, in part, what a 
fair judicial process requires. Likewise, 
because disclosure of information in 
detention reviews is also governed by 
s.78 IRPA, the Court found that the 
detention review procedure also did not 
minimally impair the person’s right to a 
fair judicial process.
   In coming to its conclusion, the Court 
gave several examples of procedures 
which would impair the judicial process 
much less than the current certificate 
review scheme under IRPA. The Court 
particularly approved of the concept of 
“special counsel” (i.e., security-cleared 
counsel that would act on behalf of the 
person named in the certificate when 
they were excluded from hearing sensi-
tive national security evidence). 
   For example, the procedure under the 
prior Immigration	Act (Immigration	Act, 
1985) was pointed out as having worked 
well, with the proviso that some of its 
elements may not be appropriate in 
the context of terrorism [Charkaoui, at 
para. 76]. The Court seemed generally 
supportive of the Security Intelligence 
Review Committee (SIRC) and its role 
in scrutinizing the issuance of security 
certificates [Charkaoui,	at para. 71].  

Under this scheme a security certificate 
could not be issued without a SIRC 
investigation and its attending investiga-
tive procedures and formal adversarial 
process mirroring that of judicial pro-
ceedings as much as possible, including 
that of special counsel [Charkaoui, at 
para. 71 to 73]. Already in 1988 this 
process began changing when Parlia-
ment empowered the Minister and 
Solicitor General to issue security 
certificates for foreign nationals thereby 
bypassing the SIRC investigative pro-
cess [Charkaoui, at para. 75]. Security 
certificates for permanent residents fol-
lowed suit in 2002 when IRPA replaced 
the old Immigration	Act.
   The Maher Arar Inquiry was given 
as another Canadian instance of using 
special counsel [Charkaoui, at para. 79]. 
An example from abroad that the Court 
mentioned favourably is the special 
advocate system currently used in the 
United Kingdom [Charkaoui, at para. 
80]. 
   It is interesting to note that shortly 
after this case was heard by the Su-
preme Court Bill C-345 [Bill C-345, 
An	Act	to	amend	the	Immigration	and	
Refugee	Protection	Act	(appointment	
of	special	counsel),	39th Parliament, 
2006, online: LEGISINFO < http://
www.parl.gc.ca/LEGISINFO/index.
asp?Language=E>] went through First 
Reading in the House of Commons. It 
recommends the appointment of special 
counsel to represent the public interest 
when the Federal Court judge decides 
to hear information or evidence as to 
the certificate’s reasonableness in the 
absence of the person. Presumably this 
special counsel would also represent the 
person’s interests as someone being a 
member of the public.
Issue 2: Detention and Charter Sec-
tions 7, 9 10(c) and 12
   The Court deals with detention in 
two parts: the first as to whether the 
detention provisions under security 
certificates result in arbitrary detention 
thereby infringing sections 9 or 10(c) 
of the Charter. The second deals with 
whether the potentially lengthy periods 
of detention infringe sections 7 or 12 of 
the Charter. 
   On the question of arbitrary detention, 
the Court retained a very narrow focus;
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the answer’s scope remained limited 
to the automatic detention of foreign 
nationals. It found that detention does 
indeed violate Charter sections 9 and 
10(c) and, without saying more, that 
the violation could not be saved by s.1 
Charter [Charkaoui, at para. 94]. 
   Nonetheless, the end result is that the 
review process for permanent residents 
will also have to change because the 
sections dealing with detention of for-
eign nationals and permanent residents 
under security certificates (sections 82 
to 85) were included in the declaration 
of unconstitutionality as part of the final 
ruling [Charkaoui, at para. 8]. In part, 
this comes from the earlier analysis 
under Issue #1. Because the same rules 
as to secret evidence apply to deten-
tion reviews (via s. 83(1)), the same 
conclusion as to unconstitutionality was 
reached [Charkaoui, at paras. 65 and 
87]. The Court did, however, suggest 
an appropriate modification:  strike out 
s.84(2) which denies foreign nationals a 
prompt review, and modify the wording 
of s.83 so as to provide the same review 
process for both permanent residents 
and foreign nationals before and after a 
certificate is deemed reasonable.
   In coming to its conclusion, the Court 
found that the detention is arbitrary 
because a foreign national cannot apply 
for a detention review until at least 120 
days after a certificate is confirmed, 
while permanent residents are entitled to 
review within 48 hours [Charkaoui, at 
para. 91]. Further evidence of arbitrari-
ness is that under the non-certificate 
scheme, both foreign nationals and per-
manent residents are entitled to reviews 
within 48 hours.
  Of note is that the Court seemed to 
support detention in and of itself, even 
if it must be based on minimal informa-
tion, at least to begin with [Charkaoui, 
at para. 93 and 96]. Where the Court 
found that the detention scheme in-
fringed the Charter was in the process 
that follows once a person is in deten-
tion. The Court recognized the need for 
flexibility, especially where national 
security may be at stake [Charkaoui, 
at para. 93]. Government officials 
might have to act expeditiously, and 
so automatically setting a potentially 

dangerous person free after an arbitrary 
number of fixed hours or days may not 
be the right thing to do [Charkaoui, at 
para. 93]. The solution, according to 
the Court, is to create the same review 
procedure for foreign nationals and 
permanent residents detained under se-
curity certificates (i.e., automatic review 
of detention within 48 hours and every 
six months thereafter), and to apply this 
review process even once a certificate is 
determined to be reasonable [Charka-
oui, at para. 142]. The IRPA does not 
provide for automatic release of an 
individual just because the certificate is 
quashed; the danger posed by the person 
must still have subsided (IRPA ss. 83(3) 
and 84(2)).
   On the matter of cruel and unusual 
punishment, the Court decided that 
the possibility of extended periods of 
detention does not violate sections 7 and 
12 of the Charter [Charkaoui, at para. 
123]. The key to its reasoning is that, 
even though release may be difficult 
to get due to the high standards set 
out in IRPA	(sections 83(3) and 84(2)) 
[Charkaoui, at para. 100], a detention 
review process nonetheless does exist 
[Charkaoui, at para. 98]. However, the 
Court did set out certain guidelines it 
felt must be followed so as to ensure 
that both s.7 and s.12 of the Charter are 
not infringed.
   The suggested guidelines are that the 
detention review process be regular, 
take into account all relevant factors 
(such as reasons for detention, length of 
detention, reasons for delay in deporta-
tion, anticipated future length of deten-
tion), and consider alternatives to deten-
tion [Charkaoui, at para. 110 to  115].
Issues 3 and 4: Discrimination and 
Rule of Law
   While most of the the Court’s deci-
sion lay in addressing the issues 1 and 2, 
isues 3 and 4 were dealt with in a mere 
nine paragraphs. 
   As to whether the security certificate 
process discriminates against non-citi-
zens, the Court said it does not [Charka-
oui, at para. 129]. This is because s.6 
of the Charter “specifically allows for 
differential treatment of citizens and 
non-citizens in deportation matters” 
[Charkaoui, at para. 129]. Furthermore, 
as long as the process remains connect-

ed to the purpose of deportation, there 
is no discrimination [Charkaoui, at 
para. 131]. This reasoning seems rather 
vague, but essentially it relates back to 
the policy objectives of protecting Ca-
nadian society as discussed earlier under 
inadmissibility.
   Finally, the Court found the rule of 
law really had nothing to do with the 
security certificate process, as it was 
argued by the appellants. The rule 
of law really is about requiring the 
government to exercise their authority 
according to law and the “creation and 
maintenance of an actual order of posi-
tive laws” [Charkaoui, at para. 134]. 
But the appellant’s arguments did not 
deal with these subjects. Instead, their 
arguments focused on the unavailability 
of an appeal against a determination of 
a certificate’s reasonableness and on 
the arrest with or without warrant and 
subsequent detention. The Court an-
swered by noting that, first, there is no 
constitutional right of appeal nor does 
such a right come from the rule of law 
[Charkaoui, at para. 136]. And second, 
“the rule of law does not categorically 
prohibit automatic detention or deten-
tion on the basis of an executive deci-
sion” [Charkaoui, at para. 137].
Conclusion
Under a sunset clause in Canada’s 
Anti-Terrorism	Act, S.C. 2001, c.41, 
two provisions allowing for similarly 
restrictive powers to those found in 
the IRPA security certificate process 
expired on March 1, 2007. Both houses 
of Parliament voted against extending 
them [“MPs vote against extending anti-
terrorism measures” CBC News (27 
February 2007), online: cbc.ca < http://
www.cbc.ca/canada/story/2007/02/27/
terror-vote.html>]. The two provisions 
at issue dealt with investigative hearings 
and preventative arrest powers. Under 
the first, a judge could compel a witness 
to testify in investigative hearings, and 
under the second the RCMP could arrest 
and detain a person without charge for 
several days if there was reason to be-
lieve a terrorist act would be committed. 
Given the Supreme Court of Canada’s 
ruling in Charkaoui only the week 
before, perhaps it was the Court’s stance 
which prompted the Federal government 
to vote against extending the provisions. 
            -	continued	on	page	12
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In any case, both the vote and the deci-
sion in Charkaoui should come as posi-
tive developments for those in favour of 
protecting civil liberties in the national 
security context. On the other hand, 
for those who fear that the Charkaoui 
decision makes Canada an easier target 
for terrorism, this latest government 
decision should arguably be of greater 
concern than the Court’s ruling because 
the Anti-terrorism	Act’s provisions ap-
plied to any person, including Canadian 
citizens. 
   In contrast, the Charkaoui	decision 
affects only permanent residents and 
foreign nationals who are named in 
security certificates that have been is-
sued upon the reasonable belief that the 
persons are inadmissible to Canada on 
certain grounds listed in the inadmissi-
bility sections of the IRPA; in particular, 
inadmissibility for national security rea-
sons. Significantly, the Supreme Court 
did not comment on the validity of the 
grounds of inadmissibility in this ruling. 
Rather, it focused on the process once a 
security certificate is issued. 
   Essentially, the Court found that 
Charter	rights must be respected by the 
process but that as it currently stands 
they are not. In the first instance, the 
Court found that the right to a fair judi-
cial process was infringed specifically 
by the allowable use of secret evidence 
in reviewing the reasonableness of a 
security certificate and in a detention 
review. And second, while detention 
in and of itself is not arbitrary nor is 
the possibility of extended periods of 

detention cruel and unusual punishment, 
the 120 days before a detention review 
can be undertaken for foreign nationals 
is in violation of the Charter. Finally, 
the Court summarily dismissed the final 
two arguments based on discrimina-
tion and rule of law. The remedy for the 
Charter violations was to strike down 
IRPA’s procedure for judicial approval 
of certificates, but only to take effect in 
February 2008. This gives the Federal 
government one year to remedy the 
relevant IRPA	provisions. Although no 
specific directives were given, the Court 
appears to favour the use of special ad-
vocates as one way to bring the process 
in line with the Charter.  The remedy in 
regards to detention was to provide the 
government with instructions for remov-
ing and re-wording relevant sections 
so as to allow for the same detention 
reviews between permanent residents 
and foreign nationals both before and 
after certificates have been reviewed by 
the Federal Court.
   Despite being only six years old, the 
Immigration	and	Refugee	Protection	
Act	is in for a major revision as a result 
of the Charkaoui decision. It will be 
interesting to see the new IRPA. 
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immigration and anti-terrorism 
legislation in the name of 
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and civil liberties. This study 
examines Canadian immigration 
law  and the security certificate 
process in light of the new S.C.C. 
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