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Carving Out a Space: The Rule of Law and Freedom of Religion 

by Annie Voss-Altman

Guest Opinion

Annie Voss-Altman is a second year 
student in the University of Calgary, 
Faculty of Law. This article is based on 
a paper that was originally written for a 
human rights law class.

     This last year, a small band of Hut-
terites approached the Supreme Court 
requesting that they be allowed to con-
tinue their way of life in rural Alberta 
free of state demands that infringed 
upon the particular practice of their 
religion (Hutterian Brethren of Wilson 
Colony v Alberta, 2009 SCC 37 [Hutter-
ian Brethren]. Specifically, the Hutterian 
Brethren asked that they be allowed the 
accommodation of photo-less driver’s 
licences, in conformity with their belief 
that the Second Commandment admoni-
tion against graven images prohibited 
them from having voluntary pictures 
made. The Supreme Court, in a surpris-
ing decision, said no.
     The relationship between religion 
and civil society in Canada has been 
undergoing great changes since the 
introduction of the Canadian Charter 
of Rights and Freedoms, Part I of the 
Constitution Act, 1982, being Schedule 
B to the Canada Act 1982 (U.K.), 1982, 
c. 11 [Charter]. This article seeks to 
explore a few facets of these changes, 
in particular, the tests being used to 
determine the boundaries of freedom 
of religion and the effect of these tests 
upon the case law. In particular, I will 
examine recent Supreme Court deci-
sions on freedom of religion in context 
with Chief Justice McLachlin’s Rene 
Cassin Lecture at McGill University in 
2002 (McLachlin, Beverley, “Freedom 
of Religion and the Rule of Law: A 

Canadian Perspective” in Recognizing 
Religion in a Secular Society: Essays in 
Pluralism, Religion and Public Policy 
(Quebec City: McGill-Queens Univer-
sity Press, 2004) [McLachlin, 2002] 
pages 12-34), in order to discern how 
the Chief Justice of the high court has 
defined freedom of religion and whether 
there may be competing definitions of 
what constitutes freedom of religion in 
the case law. Indeed, the majority and 
primary dissenting opinions in Syndicat 
Northcrest v. Amselem, [2004] 2 S.C.R. 
551, 2004 SCC 47 [Amselem] display 
two sharply different approaches to the 
question of freedom of religion. I will 
next examine the effect of this changing 
definition on case law in an administra-
tive law context, where the court is of-
ten asked to mediate between disputing 
parties, as they did in Smith and Chy-
myshyn v. Knights of Columbus, 2005 
BCHRT 544 [Smith and Chymyshyn] a 
case, which, had it been decided twenty 
years before, might have been resolved 
very differently than it was in 2005. 
Then I will return to Amselem briefly to 
note Justice Binnie’s dissenting opinion, 
which represents a third way of resolv-
ing religious disputes in civil society. 
Finally, I will examine the very difficult 
Hutterian Brethren case, a recent Su-
preme Court case that appears to mark a 
new and troubling direction for freedom 
of religion cases in Canada.

Chief Justice McLachlin, Freedom of 
Religion and the Rule of Law

     In her essay “Freedom of Religion 
and the Rule of Law: A Canadian 
Perspective,” Chief Justice Beverley 
McLachlin states, “The law faces the 

seemingly paradoxical task of asserting 
its own ultimate authority while carving 
out a space within itself in which indi-
viduals and communities can manifest 
alternate, and often competing, sets of 
ultimate commitments” (McLachlin, 
2002 at 16). 
     According to the Chief Justice, the 
difficulty in reconciling religion and the 
rule of law are that they are two com-
prehensive systems. Each makes “total 
claims upon the individual and leaves 
little of human experience untouched” 
(McLachlin, 2002 at 16). In the es-
say, she struggles with reconciling the 
comprehensiveness of religion’s claim 
upon the individual with the compre-
hensiveness of the rule of law by noting 
that courts are often asked to mediate 
between these claims: 

The struggle faced by the courts 
is one of balancing. On one hand 
stands society’s need for adherence 
to the rule of law… For society to 
function properly it must be able to 
depend on some general consen-
sus with respect to the norms that 
should be manifested in law…On 
the other hand, in Canadian society 
there is the value we place upon 
multiculturalism and diversity, 
which brings with it a commit-  
                     -continued on page 5
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Staff and Volunteers
We have been busy these past few months. Amina Osuoha-Muhammad finished four months articles with us. Kerry Cundal 
will be articling with us shortly. Pamela Dos Ramos and Brenda Johnston continue to work on the Anti-Racism Education 
Project. We are fortunate to be working with excellent volunteers for the last few months—including Johanna Dias,  Monica 
Cheng, Darcy Cosgrove, Kamran Bukhari, Kennedy Thompson, Kathryn Kitchen, Kelly Meier,  Danielle Emmett, Efrat 
Idelson, Jon Kibreab, Ramneet Sierra, Fatima Samhat, Eugenia Iskra and others. Thanks! 	-Linda	McKay-Panos

The Alberta Civil Liberties Research Centre appreciates the contributions 
of volunteers and donors, and the support of agencies that provide grants 
to the Centre, including:

*The United Way of Calgary - donor choice
*The Sheldon  M. Chumir Foundation for Ethics in Leadership
*Alberta Human Rights, Citizenship and Multiculturalism Education 
Fund
*Canadian Race Relations Foundation 
*Alberta Association for Multicultural Education
* Alberta Lottery Fund                        
*Alberta Advanced Education and Community Development (S.T.E.P.)

We	would	like	to	hear	from	readers!	
Submit	Letters	to	the	Editor	to:

Centrepiece, Letters to the Editor
Alberta Civil Liberties Research Centre

 

Upcoming Events!
February is Black History Month
February 24, 2010 - 7:00 -9:00 p.m.
Prom Night in Mississippi (movie)

Science Theatre  145 University of Calgary 

February 25, 2010 - 7:00 p.m.
Things Fall Apart (dramatic reading)

Boris Roubakine Recital Hall University of Calgary
free admission!

March 21 is the 
International Day for the Elimination of  Racial Discrimination

Courage to Stand! Sandy Dore
Dore started a campaign to stop racism and the recruitment of youth into white-su-
premacist groups in his hometown. “People Against Racism, Standing Together Against 
Racism,”(PAR STAR,) touched a nerve in a town targeted by racist activities and attitudes. 
“Communities get apathetic if something doesn’t galvanize them,” says Dore. “We were 
showing people where we stand.” As a teacher and school counselor for over twenty years, 
Dore was used to taking a stand—in front of a classroom. Standing up to the Aryan Nation 
was another matter.

March 23, 2010
University of Calgary 

Murray Fraser Hall Room  2370 
12:00 noon to 1:45 p.m.

Light Lunch Served
For more information call (403) 220-2505 or visit www.aclrc.com 
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A Dead Person May Tell No Tales: But Some Hair and a Few Drops 
of Blood Will

By Brian Seaman
          Reprinted from LawNow Volume 33 Issue 2

     The sea may present the opportunity 
to commit the perfect crime, provided 
nobody witnesses the killings or how the 
bodies are disposed of.  Weigh them down 
with weights or a chain, dump them over-
board in deep water, and let the fish and 
powerful ocean currents take care of the 
rest. Without bodies, where’s the physical 
evidence of murder?
     Ten years ago, the attention of many 
New Zealanders was riveted on what start-
ed as a missing persons’ investigation after 
two young people disappeared following 
a New Year’s Eve party at an isolated 
vacation lodge called Furneaux Lodge. 
That line of inquiry quickly became a 
murder investigation that would culminate 
in the arrest, trial and eventual conviction 
of a boat owner named Scott Watson for 
the murders of Olivia Hope, 17, and Ben 
Smart, 21.  However, the  “Marlborough 
Sounds Murders” – so-called because the 
crimes supposedly occurred in or near an 
area of New Zealand called Marlborough 
Sounds – generated controversy at the 
time, and continue to generate speculation 
as to what happened to this day.
     In a country of breath-taking beauty, 
the sparsely populated Marlborough 
Sounds on the northern tip of New 
Zealand’s South Island stands out as a 
region of particular appeal to pleasure 
boaters.  Countless coves and uninhabited 
islands define the rugged landscape of this 
region, and many of the cliffside houses 
and tiny settlements are accessible only by 
boat. The area is known to New Zealand’s 
“yachties” as a great place to sail and 
for providing many hidden shores or 
protected inlets for discreet partying. On 
December 31, 1997, about 1500 people 
of various ages were onshore at Furneaux 
Lodge to ring in the New Year, and almost 
200 pleasure craft of various shapes and 
sizes lay anchored in the surrounding 
harbour.
     When the two young people failed to 
return to their respective homes by the 
evening of January 1st and had failed to 
call, two worried sets of parents – after 
talking with friends and Olivia’s sister 
who’d been at the party – decided to wait 
the night out, hoping the missing pair 
would turn up the next day.  Late in the 
afternoon of January 2nd they called the 
police to report them missing.  Police 
then began the daunting task of taking 

statements from hundreds of people, most 
of who had already sailed and had to be 
tracked down days or even weeks later.  
From these hundreds of statements – many 
of them unhelpful or contradictory and 
most of them from people whose memo-
ries of what they saw or heard that night 
were, by their own admission, impaired by 
alcohol – prosecutors would have to piece 
together a largely circumstantial case to 
put to a jury one year later.
     Securing a double murder conviction 
based only on witness recollections and 
only on Watson’s actions would probably 
not have been possible. Those recol-
lections were often contradictory.  For 
example, there were a handful of water 
taxi drivers ferrying people from boats 
to shore and back again all night.  One 
driver said he ferried a man who looked 
like Scott Watson back to a single-masted 
sailboat around 2:00 a.m.  Watson told 
police that he recalled taking a water taxi 
around 2:00 a.m. back to his boat, where 
he fixed himself something to eat and then 
passed out for the night.  However, other 
witnesses saw Watson get involved in a 
shoving match on shore around 3:30 a.m. 
with some teenage boys that was bro-
ken up before it escalated into a fight.  A 
second water taxi driver recalled picking 
up five people around 4:00 a.m. – Hope 
and Smart, another couple and a lone male 
who, at trial, he would identify as Watson 
but then would recant years later, say-
ing the man had longer hair than Watson, 
was scruffier-looking, and that he’d been 
tricked by the police into identifying as 
Watson.  The water taxi driver said that 
he’d only consumed two or three gin cool-
ers all night, so was one of the few sober, 
or relatively sober, witnesses still awake.  
He described the vessel that he saw Scott 
Watson and the two young people board 
as a ketch, which is a two-masted sailing 
vessel.  
     However, police suspicion fell instead 
on a one-masted vessel called Blade and 
Watson – its owner.  There was evidence 
that all the hard surfaces of the cabin had 
been cleaned within days of the disap-
pearances, and even cassette cases inside 
the cabin had been wiped clean.  (The 
only fingerprints found by the forensics 
investigators later on were those of Wat-
son and his sister, who had assisted him 
in the cleaning.) The cover for one of the 

large cushions in the cabin was missing.  
Pieces of the cabin cushions themselves 
had been cut away and were missing.  
Clothing that Watson had worn the night 
of the party was missing and he could not 
account for their whereabouts.  Police 
had independent reports from three dif-
ferent witnesses of hearing screaming 
and shouting some time between 4:00 
a.m. and 5:00 a.m. from somewhere 
among the estimated 200 vessels at 
anchor; though the words were indistinct, 
the witnesses said the voice was male. 
Witnesses saw The Blade sailing out of 
harbour at dawn on New Year’s Day, a 
curious – indeed irresponsible – thing 
to do for somebody who would still be 
intoxicated from having consumed copi-
ous amounts of alcohol up until only two 
hours or so before. Furthermore, Watson 
would give his vessel a paint job a few 
days later, an act that would probably 
by itself have meant little as there was 
independent evidence that Watson had 
earlier stated an intention of painting his 
boat in the New Year. However, investi-
gators’ notes would later refer to Watson 
as being evasive about his movements on 
the night in question and in response to 
queries about his actions in the following 
days.
     When the Blade was seized and 
searched, forensics investigators found 
what appeared to be blood stains on a 
blanket in the cabin and what appeared 
to be blood smears on a cabin wall and 
on the bathroom door.  They seized the 
blanket and, when more closely exam-
ined in the crime lab later on, two strands 
of long, blond hair were found along 
with about 400 other hair fibres. The hair 
strands, fibres and other tissue found 
were sent to the Institute of Environ-
mental Science in Auckland for analysis, 
along with hair taken from Olivia’s comb 
and bedding at her family home and 
pubic hair taken from a pair of Ben’s 
underwear obtained at his family home.
     A DNA analysis of the apparent 
blood stains on the blanket was under-
taken and compared to a DNA analysis 
of a reference blood sample taken from 
Scott Watson.  It was determined that the 
staining on the blanket was indeed blood, 
that it was a male’s, and that it could be 
Watson’s.  However a DNA analysis of 
the blood smears from the cabin wall and  
  - continued on page 4
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 the door yielded inconclusive results.
     With regard to the hair fibres, when 
those identified as being an animal’s 
were removed, most of the remaining 
fibres were dark-coloured. Since both 
Watson and Ben Smart had hair very 
similar in colour, to run a DNA test of 
each of those almost 400 fibres would 
have taken several months at a significant 
cost so a decision was made to focus on 
the reference sample from Olivia Hope.  
When a visual comparison under mi-
croscope of the blond hair found on the 
blanket was made with hair taken from 
Hope’s comb and bedding, they looked 
similar. However, a visual comparison 
hardly constitutes proof of anything. The 
best source for DNA would be blood; 
the roots of the blond hair found at the 
probable crime scene would provide a 
relatively fresh source for the crime lab 
scientists to come up with a DNA profile.  
However, where might the forensic 
scientists obtain a sample of blood for 
testing and comparison purposes that 
could more definitely put Olivia Hope in 
Watson’s cabin?  
      The answer lay in something that 
occurred when Olivia Hope was only 
two or three days old.  New Zealand, like 
most other developed countries, has had 
an infant screening programme in place 
for four decades. A few drops of blood 
are taken from babies by way of a heel 
prick, and then screened for a number of 
rare, but treatable, genetic or metabolic 
disorders. This blood screening proce-
dure was pioneered by a United States 
microbiologist named Robert Guthrie, 
who discovered a way to test newborn 
infants for a disorder called phenylketon-
uria (PKU). This genetic disorder occurs 
in approximately one in every 10,000 to 
20,000 Caucasians and Asians (the inci-
dence is far less in Africans but as high 
as one in 4500 of persons of Irish ethnic-
ity).  The body of a baby with PKU is 
unable to metabolize an essential amino 
acid called phenylalanine; amino acids 
are necessary chemical substances for the 
production of protein, which is necessary 
for normal cell growth and development. 
Left untreated, the baby will develop 
cranial deformities accompanied by neu-
rocognitive impairment. However, when 
detected by screening, the condition is 
treatable by way of a special diet.
     The blood spots are stored on cards 
colloquially known as Guthrie cards, in 
recognition of Dr. Guthrie’s enormous 
contribution to health care. The length of 
time these cards are stored varies from 
country to country, and even from juris-

diction to jurisdiction within a country.  
In New Zealand, these blood samples are 
stored indefinitely in cold storage as part 
of the country’s national health care poli-
cy; third party access to them is permitted 
only in the narrowest of circumstances, as 
in the case of Olivia Hope, to enable the 
police, subject to a warrant, to identify a 
missing person or human remains that can 
not otherwise be identified.
     With regard to the two blond strands 
taken from the blanket in Watson’s cabin, 
a DNA profile was obtained from the root 
of one of them and then the DNA profile 
from Hope’s heel prick test was compared 
to that.  A forensic scientist who had done 
this analysis at a crime lab in Australia 
found five matching characteristics in the 
DNA chains of the two samples, which led 
him to conclude that the hair was prob-
ably that of Olivia Hope.  When the New 
Zealand forensic scientist at the Institute 
of Environmental Science did a statistical 
analysis of the results based on a database 
of the general New Zealand population, 
she was able to conclude that the DNA 
extracted from the hair root was 28,000 
times more likely to have come from 
Olivia Hope than from another fair-haired 
female randomly chosen from the New 
Zealand population. The third and final 
stage in the DNA analysis occurred when 
the two hair shafts from Watson’s boat 
were sent to the Forensic Science Service 
laboratory in the United Kingdom to test 
for mitochondrial DNA, which is a type of 
DNA passed only from mother to daugh-
ter.  When this result came back positive, 
i.e. the hair was definitely a female’s, 
the only reasonable conclusion that one 
could arrive at would be that, unless Scott 
Watson was extremely unlucky for two 
of Olivia Hope’s hairs to have somehow 
arrived on a blanket on his boat by way 
of the wind or some chance encounter at 
some point during that party, the odds of 
her not being on Blade at some time that 
night were 28,000 to one.
     On  September 11, 1999, after almost 
21 hours of deliberating, a jury found 
Scott Watson guilty of the murders of 
Olivia Hope and Ben Smart.  Watson, 
who never took the stand in his defense, 
and who was reported to have maintained 
a stoic demeanour throughout much of 
his three-month-long trial, is reported to 
have looked at the jury after the foreman 
read the verdict and quietly said: “you’re 
wrong.” He was subsequently sentenced 
to life in prison without parole.  A spate 
of books and a documentary film ensued, 
with various persons coming forth over 
the years with alternative theories about 
what happened – including that the young 

couple were killed by drug smugglers 
after inadvertently stumbling upon a 
cache of cocaine or they were just a pair 
of young people madly in love who left 
New Zealand to get away from Olivia’s 
domineering father.  Some even suggest 
the police deliberately chose to ignore 
the mystery ketch in order to construct a 
case against Watson who was reputed to 
have an unsavoury reputation.
     One interesting postscript is the 
discovery after the trial of two objects 
on the floor of Cook Strait – a body of 
water separating New Zealand’s North 
and South islands that is notorious for 
bad storms and treacherous currents 
and whirlpools – near an area known 
as Tory Channel.  Documents obtained 
by a New Zealand newspaper under 
the Official Information Act revealed 
that the two senior New Zealand police 
force commanders who led the Hope-
Smart murder investigation had sought 
approval from their superior for a more 
detailed search of the seabed near Tory 
Channel, based on results from a naval 
sonar search of the area that had located 
two distinct “targets” out of approxi-
mately 50 objects they found.  The navy 
reported finding two targets, possibly 
linked to each other, at a distance apart 
of approximately 20 metres, with an 
associated drag mark on the floor to indi-
cate a possible link between them.  The 
confidential naval report said: “It has 
been concluded that the targets are un-
likely to be a natural event. The targets 
are surrounded by mud or a semi-hard 
surface and appear to be depressions cre-
ated by a man-made event.” New Zea-
land Police Detective Senior Sergeant 
John Rae, second-in-command of the 
murder investigation, had written that 
the estimated size of the targets could 
indicate that one is a weight attached to 
another larger object.
     The sleeping bag that Olivia Hope 
was seen carrying as she got off the 
water taxi on January 1, 1998 has never 
been recovered. Nor were the weights 
and anchor chain from Blade.
I am grateful for the assistance of Ian 
Wishart, a New Zealand journalist who, 
with Jayson Rhoades, wrote Ben and 
Olivia: What Really Happened? (Howl-
ing at the Moon Publishing, 1999) and 
Detective Senior Sergeant John Rae of 
the New Zealand Police.  Any errors or 
omissions, and the opinions expressed in 
this piece, are my own.
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ment to freedom of religion. But 
the beliefs and actions manifested 
when this freedom is granted can 
collide with conventional legal 
norms. This clash of forces de-
mands a resolution from the courts 
(McLachlin, 2002 at 22).

Curiously, the Chief Justice does not use 
the word accommodation in her essay, 
perhaps because of its legally laden 
significance. However, her use of the 
word “balancing” in the passage above 
in context with phrase “carving out a 
space” imply the necessary role played 
by the courts in accommodating the 
interests of religion within law.
     Chief Justice McLachlin’s discus-
sion of the comprehensiveness of these 
two systems led to criticism by Jean 
Bethke Elshtain in the same volume of 
essays, “A Response to Chief Justice 
McLachlin” (“Response to Chief Justice 
McLachlin” in Recognizing Religion in 
a Secular Society: Essays in Pluralism, 
Religion and Public Policy (Quebec 
City: McGill-Queens University Press, 
2004) [Elshstain]). Elshtain states, “The 
‘King’s Writ’ does not extend to every 
nook and cranny” (Elshtain at 36). In 
her response, Elshtain refers to John 
Locke’s “A Letter Concerning Tolera-
tion” (in Two Treaties on Government 
and A Letter Concerning Toleration 
(New Haven: Yale University Press, 
2005 [Locke]) to observe that Locke 
did not view either civil society or 
religion as total but distinguished their 
spheres into “Statescraft” and “Soul-
craft,” a distinction that defined religion 
as “conscience and belief rather than 
strong institutional loyalty to a religious 
body that engaged the society in all its 
aspects” (Elshtain at 37). 
     Interestingly, this definition actually 
resembles McLachlin’s own discussion 
of the relationship between law and 
religion when she states, regarding R.B. 
v Children’s Aid Society of Metropolitan 
Toronto, [1995] 1 S.C.R. 315: 

…the court acknowledged that reli-
gious conscience makes a total claim 
upon the ethics of the believer and, 
as such, decision about how to care 
for children generally deserve the 
protection of the law. Yet the court 
also stated that ‘freedom of religion is 
not absolute’ and that, in the circum-
stances of this case, the law’s concern 
for the protection of the child, and the 
child’s rights, justified the state’s ac-
tions (McLachlin, 2002 at 25).

     The problem with Elshtain’s re-
sponse to Chief Justice McLachlin is 
that she conflates the word “comprehen-
sive” with the word “absolute.” Al-
though, according to the Chief Justice, 
religion’s claim upon the individual is 

comprehensive, meaning it suffuses how 
an individual may perceive the world in 
all its aspects, it is not absolute, mean-
ing that its claims upon the life of the 
individual do not “extend to every nook 
and cranny” to borrow Elshtain’s phrase. 
Otherwise, there would be no room for 
one to accommodate the other.
     This distinction is important because it 
enables one to see how religion can make 
a total and comprehensive claim upon 
the individual but that claim is limited 
to “whatever beliefs and opinions his or 
her conscience dictates, provided inter 
alia only that such manifestations do not 
injure his or her neighbours or their par-
allel rights to hold and manifest beliefs 
and opinions of their own” (R v. Big M 
Drug Mart, [1985] 1 S.C.R. 295 [Big M 
Drug Mart]). With these words, the Chief 
Justice is actually following in the steps 
of John Locke who wrote in “A Letter 
Concerning Toleration”: “He jumbles 
heaven and earth together, the things 
most remote and opposite, who mixes 
these two societies, which are in their 
original, end, business, and in everything 
perfectly distinct and infinitely different 
from each other” (Locke at 266). Just 
as Locke recognized the distinctive and 
comprehensive hold of both religious 
and civil societies upon the individual, 
so does McLachlin. In fact, those twin 
qualities of distinctiveness and compre-
hensiveness create the separation of the 
spheres and the need for accommodation.
     Given the comprehensiveness of each, 
Chief Justice McLachlin’s interest is in 
how to recognize the supremacy of the 
rule of law but still honour the compre-
hensiveness of religion’s claim to a sepa-
rate sphere of individual life. Her term 
for this tension is the “dialectic of norma-
tive commitments” (McLachlin, 2002 at 
21), a phrase intended to recognize the 
claim each lays upon the individual and 
the need to resolve that potential conflict 
within society. For the Chief Justice, it 
is the role of the courts “to carve out a 
space within the rule of law in which 
religious commitment and claims to 
authority – sometimes wholly at odds 
with legal values and authority – can 
manifest and flourish” (McLachlin, 2002 
at 29). Therefore, she actually builds 
upon Locke’s definition of the spheres of 
law and religion by stating that the role of 
law is to recognize and accommodate the 
claims of religion to the extent possible 
within its rule. 

Beliefs and their Various Manifesta-
tions

     The problem is defining what exactly 
is the sphere of religion. The leading case 
for determining the sphere of religion 
remains Big M Drug Mart, an early Char-
ter case challenging the Sunday closure 
laws. Big M was charged with violating 
Alberta’s Lord’s Day Act  (R.S.A. 1970, 
c. L-13) by staying open on Sunday. Al-
though as a corporation, Big M was not 

permitted to mount a Charter challenge 
to the Lord’s Day Act as a plaintiff, it 
was permitted to use s. 2(a) of the Char-
ter as a defence. In the case, the major-
ity recognized that s. 2(a) extended 
beyond free exercise of religion to “the 
right to entertain such religious beliefs 
as a person chooses, the right to declare 
religious beliefs openly and without fear 
of hindrance or reprisal, and the right to 
manifest religious belief by worship and 
practice or by teaching and dissemina-
tion” (emphasis added; Big M Drug 
Mart, at para. 94). As well, “what may 
appear good and true to a majoritarian 
religious group, or to the state acting 
at their behest, may not, for religious 
reasons, be imposed upon citizens 
who take a contrary view. The Charter 
safeguards religious minorities from the 
threat of ‘the tyranny of the majority’ 
(Big M Drug Mart, at para. 96).
     Although much of the argument in 
Big M Drug Mart concerns the differ-
ence between the U.S. Constitution’s 
construction of freedom of religion, 
which has an anti-establishment clause, 
and the Charter, which does not, the 
majority finds that this difference does 
not affect the concept of freedom of 
religion or the “fundamental guaran-
tees” (Big M Drug Mart, at para. 113) 
enshrined by the Charter.  They source 
freedom of religion in freedom of con-
science and source both in the absence 
of government coercion regarding 
belief, 

 For the present case it is sufficient in 
my opinion to say that whatever else 
freedom of conscience and religion 
may mean, it must at the very least 
mean this: government may not 
coerce individuals to affirm a specific 
religious belief or to manifest a spe-
cific religious practice for a sectarian 
purpose. I leave to another case the 
degree, if any, to which the govern-
ment may, to achieve a vital inter-
est or objective, engage in coercive 
action which s. 2(a) might otherwise 
prohibit (Big M Drug Mart, at para. 
124).

By distinguishing belief and manifesta-
tion from a relationship to an objective 
religious entity, Chief Justice Dickson 
is able to maintain a division between 
religion and civil society in the face of 
the establishment of denominational 
schools in the Constitution Act, 1867, 
(U.K.), 30 & 31 Victoria, c. 3. He 
therefore defines freedom of religion as 
freedom from compulsion, freedom to 
participate or not to participate in a reli-
gion. It is, as such, an entirely personal 
and individual freedom. “In my view, 
the guarantee of freedom of conscience 
and religion prevents the government 
from compelling individuals to perform 
or abstain from performing otherwise 
harmless acts because of the religious 
significance of those acts to 
                         - continued on page 6
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others” (emphasis added; Big M Drug 
Mart, at para. 134). The Chief Justice 
ends his discussion of s. 2(a) by remark-
ing that “the enforcement of religious 
conformity may have been a legitimate 
object of government, but since the 
Charter, it is no longer legitimate” 
(emphasis added; Big M Drug Mart, at 
para. 136).
     There is an important underlying 
tension between the individual and the 
group here. On one hand, the Chief 
Justice states that the goal of s. 2(a) is 
to “safeguard religious minorities from 
the tyranny of the majority” (emphasis 
added; Big M Drug Mart, at para. 96), 
which recognizes of the role of the 
group in the expression of religious 
belief. As well, the words affirmation 
and conformity imply a relationship and 
interaction with a larger organization. 
On the other hand, a person’s right to 
“entertain... declare… and the right to 
manifest” (Big M Drug Mart, at para. 
94), are all located uniquely within the 
sphere of the individual. Although the 
Chief Justice claims to be creating a 
space for minority belief, he actually 
creates a space for individual religious 
belief by severing the relationship 
between individual practices and the 
larger religious body. Hence a duty to 
accommodate arises not because of the 
individual’s participation in a larger 
group but because the individual has a 
sincere belief for which the state must 
create a space of recognition. 
     In her concurring opinion, Justice 
Wilson creates an even more strongly 
subjective relationship between the 
individual and a finding of infringe-
ment of religious freedom by locating 
the infringement solely in the effects of 
the enactment, not in both effects and 
purpose:

Insofar as the Charter of Rights is 
concerned, however, I believe that the 
appropriate analytic starting point is 
the effect rather than the purpose of 
the enactment. Inasmuch as the effect 
of the Lord's Day Act is to compel the 
observance of Sunday as a day of rest, 
it violates the guarantee of freedom of 
conscience and religion in s. 2(a) of 
the Charter (emphasis added; Big M 
Drug Mart, at para. 166).

A pure effects test is a more subjec-
tive test than a purpose and effects test, 
since the establishment of infringement 
is entirely located in its effect upon the 
individual whose rights are purportedly 
infringed, rather than adding an assess-
ment of an objective legislative purpose. 
Justice Wilson emphasized this point 
again in her dissent in R. v. Edwards 
Books and Art Limited, (R v. Videoflicks 
Ltd. (sub nom. R. v. Edwards Books 
& Art Ltd.), [1986] 2 S.C.R. 713, 35 
D.L.R. (4th) 1 [Edwards Books]), a Sun-

day Observance challenge to the Retail 
Business Holidays Act, R.S.O. 1980, c. 
453, which was found to be intra vires 
because the purpose of the legislation 
was ruled to be secular. In that case, 
Chief Justice Dickson stated that while 
a holiday may have a religious origin, 
its enshrinement in law is not necessar-
ily religious unless its purpose in law is 
also religious (Edwards Books, at para. 
60). Justice Wilson, however, stated 
that even if the purpose of the law were 
secular, the fact that the effect of the law 
could indirectly discriminate against 
some members of society but not oth-
ers infringes unreasonably upon those 
members, 

With respect, I do not think that a 
limit on freedom of religion which 
recognizes the freedom of some 
members of the group but not of other 
members of the same group can be 
reasonable and justified in a free and 
democratic society. The effect of the 
disparate treatment, characterized by 
the Chief Justice as being based on 
size, is that the religious freedom of 
some is respected by the legislation 
and the religious freedom of others 
is not. It is this effect which, in my 
view, makes the legislation vulnerable 
to attack on constitutional grounds 
(emphasis added; Edwards Books, at 
para. 189).

Although the infringement is evident 
and therefore can be objectively veri-
fied, the basis for the infringement is 
personal and therefore entirely subjec-
tive because it is located within the 
sphere of individual experience. One 
can see this distinction more clearly in 
Beetz’s concurring judgment when he 
states that the harm suffered by a “Sat-
urday observer” is not caused by the Act 
but rather it “results from the deliberate 
choice of a tradesman who gives prior-
ity to the tenets of his religion over his 
financial benefit” (Edwards Books, at 
para. 173). Beetz therefore locates his 
determination of infringement in a set of 
objective standards that can dismiss de-
cisions by individuals as mere choices, 
not obligations arising out of a rela-
tionship to sincerely professed belief. 
Such strange reasoning has fortunately 
disappeared from our jurisprudence, but 
it still serves to point out the subjective 
nature of a pure effects test.
     The question of whether one defines 
expression and breach of freedom of 
religion subjectively or objectively has 
persistently shown up in the case law. 
The three Supreme Court opinions in 
Amselem provide an excellent oppor-
tunity to examine three approaches to 
resolving the question of freedom of 
expression of religion. Amselem was an 
Orthodox Jew who wanted to put up a 
succah - a temporary outdoor structure 
erected to celebrate the Jewish holiday 

of Sukkot - on the balcony of his new 
condo. Unfortunately, when he pur-
chased the condo, he had signed a decla-
ration that forbade him from putting up 
any structures on his balcony. When he 
expressed his desire to erect the succah, 
the association refused to allow him to 
put it on his balcony but offered to put 
up a communal succah in the courtyard 
instead. When he refused the offer and 
put up his succah on his balcony, the 
condo association brought action for an 
injunction, which was upheld at trial 
and at the Court of Appeal. 
     At trial, the judge found that Am-
selem’s rights had not been infringed 
because he had failed to establish that 
it was a religious obligation for him to 
erect an individual succah. He con-
cluded that Amselem was “the only 
one who saw the obligation to erect a 
succah on his own property in terms of 
a divine command” (Amselem, at para. 
24). The trial judge also reasoned in the 
alternative that if he were wrong and 
Amselem’s rights had been infringed, 
the condo association’s concerns about 
the aesthetic value of the property and 
about fire safety justified any infringe-
ment of Amselem’s religious freedom. 
Also, had a prima facie case of discrimi-
nation been made out, he held that the 
accommodation offered by the condo 
association was reasonable. 
     At the Court of Appeal, the majority 
agreed that Amselem’s rights had not 
been infringed because Amselem had 
waived his right to freedom of religion 
when he signed the declaration. Because 
the provisions were neutral in applica-
tion, he concluded they did not discrimi-
nate against Amselem on the basis of 
religion. Again, the majority reasoned 
that even if there were a distinction 
created by the declaration, there was no 
discrimination because “the appellants 
were not religiously obligated to have 
succahs on their balconies” (Amselem, 
at para. 30). The majority did not apply 
the Charter. In a separate concurring 
opinion, Morin J.A. reviewed Big M 
Drug Mart and found that Amselem’s 
freedom of religion had been infringed 
according to the subjective test found in 
Big M Drug Mart but that the infringe-
ment was justified as being rationally 
connected to the administration of the 
building, and that Amselem’s failure to 
accept the courtyard succah discharged 
the association of their duty to accom-
modate (Amselem, at paras. 31-34). 
     The majority of the Supreme Court 
affirmed that the correct test was the 
subjective test from Big M Drug Mart 
and that Amselem’s individual right to 
freedom of religion had been infringed 
according to that test, 

In essence, religion is about freely 
and deeply held personal convictions                 
  - continued on page 7
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or beliefs connected to an individual’s 
spiritual faith and integrally linked 
to one’s self-definition and spiritual 
fulfilment, the practices of which allow 
individuals to foster a connection with 
the divine or with the subject or object 
of that spiritual faith (Amselem, at para. 
39).

Of primary importance is the sincerity of 
the claimant’s beliefs. Claimants “should 
not need to prove the objective valid-
ity of their beliefs in that their beliefs 
are objectively recognized as valid by 
other members of the same religion, 
nor is such an inquiry appropriate for 
courts to make” (Amselem, at para. 43). 
Although the majority recognized an 
objective component to religious belief, 
it stated, “it is the religious or spiritual 
essence of an action, not any mandatory 
or perceived-as-mandatory nature of 
its observance, that attracts protection” 
(Amselem, at para. 47). According to the 
majority, the justification of a subjective 
test is to prevent the court from becom-
ing “the arbitor of religious dogma” 
(Amselem, at para. 50). Instead, the court 
opines that its role is to assess sincerity 
of belief to ensure that the belief is as-
serted in good faith. 
     It is a curious position for the court 
to take; one that claims to give them less 
power but which in fact gives more pow-
er to them. After all, if the court’s role 
were simply to rule on whether there is 
an objective dogma which subscribes to 
the same practice to which the individual 
subscribes, the court is not truly arbitrat-
ing dogma but merely weighing evidence 
offered by the individual in relation to 
various authorities, an act in which the 
court engages regularly. Although it 
appears as if the court made this rul-
ing to avoid telling a claimant that their 
beliefs did not pass muster with a larger 
system of beliefs, the act of assessing a 
claimant’s sincerity in his or her beliefs 
is a far more individual and intrusive ex-
ercise, asking the court to consider “the 
credibility of a claimant’s testimony, as 
well as an analysis of whether the alleged 
belief is consistent with his or her other 
current religious practices” (Amselem, at 
para. 53).
     However, by focusing on personal be-
lief, the court is consistent with McLach-
lin’s view of the dual comprehensiveness 
of religious belief and civil law and with 
Locke’s separation of soul and state. It 
allows for civil law to remain primary 
and for individual religious belief to be 
accommodated within it. After all, ac-
cording to the subjective test, objective 
religious obligation makes no claims 
on the state for accommodation beyond 
what is mandated in the Constitution Act, 
1867. A purely subjective test allows the 
state to recognize only the presence of 
beliefs that lay claim upon individuals 

and govern their actions in society, but 
not of systems that might make counter 
claims upon the loyalty of those individ-
uals against the state. The individual is 
dependent on the rule of law to accom-
modate its personally held beliefs.
     This point is made more strongly 
in the second stage of the test, where 
the infringement must be shown to be 
more than trivial or insubstantial. At this 
point, the individual’s rights are recog-
nized to exist potentially in conflict with 
another’s rights, and the individual must 
demonstrate both that the infringement 
is beyond trivial and that its exercise 
does not negatively impact the rights of 
others. The majority returns to Mill’s 
harm principle for its determination of 
whether the individual’s freedom of reli-
gion can be accommodated within civil 
society (Amselem, at paras. 61, 85). 
     By contrast, Justice Bastarache’s 
strong dissent focuses on the need to 
establish a “nexus between personal 
beliefs and the religion’s precepts... 
religious precepts constitute a body 
of objectively identifiable data that 
permit a distinction to be made between 
genuine religious beliefs and personal 
choices or practices that are unrelated 
to freedom of conscience” (Amselem, at 
para. 135). According to Justice Basta-
rache, a sincerely held belief and prac-
tice with no relationship to a religion’s 
precepts is undeserving of protection 
by the State. The onus is on the claim-
ant to prove both sincerity of belief 
and “the mandatory nature of his or her 
religious practice ” (Amselem, at para. 
136). In the Justice’s three part test, the 
claimant must first prove the existence 
of the precept, then prove the sincerity 
of his or her belief in the mandatory 
nature of the precept, then finally prove 
the existence of a conflict between the 
belief as practiced and the source of the 
infringement. It is only after the belief 
has been established both subjectively 
and objectively that the court consid-
ers whether the infringement might be 
justified by other considerations, such as 
the existence of conflicting rights. In the 
instant case, Justice Bastarache found 
that Amselem’s belief that he should 
build and celebrate in an individual suc-
cah was an individual preference, not a 
requirement of his religion. Therefore, 
any inconvenience suffered was “not 
sufficient to elevate the preference to the 
status of a mandatory religious practice” 
(Amselem, at para. 162), particularly in 
comparison to the infringement of the 
property rights and safety concerns of 
the other co-owners. 
     As well, he noted the condo associ-
ation’s attempt at accommodation, the 
proposal of a communal succah. Justice 
Bastarache agreed with the lower courts 
that Amselem rejection displayed in-
transigence rather than cooperation. He 

adds, “This leads me to conclude that, 
since Mr. Amselem’s right to freedom of 
religion cannot be exercised in harmony 
with the rights and freedoms of oth-
ers or with the general well-being, the 
infringement of Mr. Amselem’s right is 
legitimate” (Amselem, at para. 180). It 
is a curious concluding sentence, since 
Justice Bastarache appears to recognize 
Amselem’s right to freedom of religion 
even though he has just stated to that 
Amselem failed to make out his case. At 
a deeper level, though, it raises questions 
regarding the relationship of the civil 
state and religion. According to Justice 
Bastarache, the primary effort of accom-
modation must be made by Amselem, 
not the association, and the failure of 
Amselem to accept the association’s of-
fer doomed his case. 
     Justice Bastarache’s position there-
fore appears to negotiate a very different 
relationship between religion and civil 
society. It isn’t the role of civil society 
to “carve out a space within the rule 
of law” (McLachlin, 2002 at 29) for 
religious practice. Instead, it is the role 
of religion to accommodate itself to the 
requirements of civil society. By creating 
an objective test for religious practice, 
Bastarache limits freedom of religion 
to those practices that are sourced in an 
outside authority. Therefore, religion’s 
relationship to the state is much more 
conflict laden, as two competing authori-
ties in which religion’s authority yields 
to the authority of civil society. 

Freedom of Religion in the Context of 
Administrative Law: Individuals and 

Institutions
     I wish to return now to Smith and 
Chymyshyn and the tension between indi-
viduals and institutions claiming freedom 
of religion in a human rights/administra-
tive law context. In Multani c. Margue-
rite-Bourgeoys (Commission Scolaire), 
2006 SCC 6 [Multani], Justices Des-
champs and Abella state that the case, 
which involves a Sikh boy requesting 
permission to wear a kirpan to school, 
would have been better resolved as an 
administrative law case, not a Charter 
case. They accuse the majority of resort-
ing to a Charter analysis because the 
case raises a Charter question, thereby 
skipping a standard of review analysis 
under the assumption that all Charter 
questions of human rights automatically 
receive a correctness standard of review. 
Deschamps states that the correct stan-
dard of review is reasonableness but that 
the board’s decision was unreasonable 
because it failed to consider freedom of 
religion or the accommodation offer by 
the father of the boy (Multani, at para. 
99). The opinion strongly criticizes the 
assumption of Charter analysis over 
administrative law analysis in the context 
of human  
                           - continued on page 8
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 rights decisions stating that the Oakes 
test [a legal test used to assist the court 
in determining whether a government 
law is demonstrably justifiable in a free 
and democratic society] is designed for 
an “analysis of societal interests and is 
better suited, conceptually and literally, 
to the concept of ‘prescribed by law’” 
(Multani, at para. 121) and distin-
guishes decisions regarding disputes 
between claimants and administrative 
bodies to which an administrative 
review analysis applies. 
     Deschamps finds that the School 
Board’s failure to accommodate 
and the Court of Appeal’s failure to 
consider the role of accommodation 
as mandated by the Superior Court 
rendered their decisions unreasonable 
(Multani, at paras. 98-9). His decision 
therefore returns us to the majority’s 
considerations in Amselem, where 
they found that the condo had failed 
to accommodate the needs and wishes 
of the individual Jewish owners. In 
both decisions, there is a concern for 
creating space for an individual expres-
sion of religion within the larger civil 
society, and the role of accommodation 
in creating that space. 
     Keeping those interests in mind, I’d 
like to return to section 41 of Brit-
ish Columbia’s Human Rights Code, 
R.S.B.C. 1996, c. 210. Section 41 
has traditionally been used to remove 
charitable and religious organiza-
tions from the scrutiny and duty of 
accommodation required of human 
rights legislation. A classic early case 
of a religious institution invoking 
the exemption is Caldwell v. Stuart, 
2 S.C.R. 603 [Caldwell] in which 
Justice McIntyre used s. 41 (then s. 
22) to exempt a Catholic school from 
liability for firing a Catholic teacher 
who married a divorced man in a civil 
ceremony, which was against Church 
precepts. Section 22 was used to create 
a space for the Church to discriminate 
towards Catholic versus non-Catholic 
teachers, holding the former group 
to the standards of the Church while 
the latter group is removed from such 
scrutiny. In his judgment, McIntyre 
states that the role of s. 22 is to protect 
denominational schools from claims 
of human rights violations (Caldwell, 
at para. 37). The school’s relationship 
with the Catholic Church enabled it 
make discriminatory hiring decisions 
that would otherwise be prohibited by 
the B.C. Human Rights Code.
     Although the case did not overtly 
raise the question of Caldwell’s beliefs, 
one can use the analysis previously 
established to consider the approach 
taken by the court in this decision. 
By failing to inquire into Caldwell’s 

beliefs, the decision placed the precepts 
of the Church, objectively stated, above 
Caldwell’s individual claim of discrimina-
tion. Indeed, Caldwell professed Ca-
tholicism combined with her failure to 
conform to the Church’s precepts proved 
fatal to her claim. The reasoning invoked 
here sounds suspiciously like the reason-
ing of Bastarache’s dissent in Amselem: 
the minority must accommodate itself to 
the views of the majority, rather than the 
majority creating a space for a minority 
position. This position has been affirmed 
in other cases regarding conflicts between 
individuals and organizations, such as 
Sahota and Shergill v. Shri Gur Ravidass 
Sabha Temple, 2008 BCHRT 269, regard-
ing the exclusion of members of a caste 
from a religious organization represent-
ing a different caste and the B.C. Court 
of Appeal’s decision in Vancouver Rape 
Relief Society v. Nixon. 2005 BCCA 601 
[Nixon]. 
     However, that same year as Nixon, the 
British Columbia Human Rights Tribunal 
resolved the Smith and Chymyshyn case 
in a different and surprising way. The 
case regarded the refusal of the Knights 
of Columbus, a charitable organization 
organized by the Roman Catholic Church, 
to rent their hall to a lesbian couple who 
wanted to hold their wedding reception 
there. All parties admitted that this was 
not a test case but an error on the part 
of the couple, who were looking for an 
inexpensive location near their wedding 
in which to hold the reception, and on the 
part of the representative of the Knights 
of Columbus, who did not realize when 
she took the deposit that the couple was 
gay. Upon learning that the reception 
would be to celebrate a gay marriage, the 
Knights refused to honour the contract. 
The couple then brought a complaint 
before the Human Rights Tribunal. The 
Knights argued that they were entitled to 
a section 41(1) exemption, the exemption 
in the British Columbia Human Rights 
Code that exempts discriminatory behav-
ior on the part of religious organizations:

41 (1) If a charitable, philanthropic, 
educational, fraternal, religious or so-
cial organization or corporation that is 
not operated for profit has as a primary 
purpose the promotion of the interests 
and welfare of an identifiable group 
or class of persons characterized by a 
physical or mental disability or by a 
common race, religion, age, sex, marital 
status, political belief, colour, ancestry 
or place of origin, that organization or 
corporation must not be considered to 
be contravening this Code because it is 
granting a preference to members of the 
identifiable group or class of persons.

However, the Knights were not granted 
the exemption. Instead, the Knights were 
ordered to return the deposit plus pay 
damages for losses incurred by the couple 
as a result of their reliance upon the con-

tract for the hall. 
     In many ways, Smith and Chy-
myshyn represents a different approach 
to resolving s. 41 questions, one that 
places it more in line with the majority 
in Amselem. As practicing Catholics, the 
Knights of Columbus argued that their 
core religious beliefs, sourced objec-
tively in the precepts of the Catholic 
Church, removed their decision to 
withdraw approval of the hall for the 
reception from scrutiny on the basis of 
discrimination. The Panel disagreed, 
stating that because the function for 
which the hall was rented was a recep-
tion and not a wedding, the function 
was too far removed from the core of 
those beliefs to include it in the protec-
tion offered by s. 41 and also because 
the Knights did not limit the rental of 
the hall to Catholics, the section was 
inapplicable. Indeed, the Panel stated 
that the Knights owed a duty to assist 
the individuals, Smith and Chymyshyn, 
arising from their refusal to honour 
the original contract because of their 
religious beliefs. Although the Knights 
could refuse access, 

…they had to consider the effect their 
actions would have on the complain-
ants. In the circumstances of this case, 
the Knights could not simply act in 
a manner that adversely affected the 
rights of the complainants to be free 
from discrimination without consider-
ing the effect that would have on the 
complainants’ right to access a public 
service particularly because they had 
already agreed to rent the Hall to the 
complainants (Smith and Chymyshyn 
at para. 120).

The decision considers alternative steps 
the Knights could have but chose not 
to take that might have ameliorated the 
situation. In many ways, this part of the 
judgment resembles the duty to accom-
modate with the Panel chastising the 
Knights for failing to accommodate the 
couple once they determined that they 
did not want to fulfill the contract they 
had signed with them.
     Looking at the decision more 
broadly, one can see a pattern emerg-
ing that distinguishes the treatment of 
institutions that source their authority 
in religious belief from the treatment of 
individuals who seek accommodation 
within larger society. In these cases, Hu-
man Rights panels and the courts play 
the role of mediator of rights conflicts, 
requiring religious institutions to ac-
commodate individuals - their differ-
ences, beliefs, practices, and life 
choices - to the extent possible under 
law, even when they conflict with objec-
tively sourced and established religious 
precepts. Where accommodation isn’t 
possible, liability will flow from the 
                             - continued on page 9                       
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institution’s breach of this duty. Similar 
cases include Hall (Litigation Guard-
ian of) v. Powers, (2002), 213 D.L.R. 
(4th) 308, (Ont. S.C.), where a Catholic 
school was found liable for forbidding 
a student from bringing a same sex date 
to the prom, and Heintz v. Christian Ho-
rizons, 2008 HRTO 22 (currently under 
appeal to the Ontario Superior Court), 
where a nursing home run by funda-
mentalist Christians was found to have 
discriminated against a lesbian worker 
after she came out to her co-workers. 
In each case, the organization argued 
that its sincerely held religious beliefs 
exempted it from scrutiny for discrimi-
nation, but in each case the adjudicating 
body disagreed, stating that once these 
beliefs moved into actions, they were 
subject to the scrutiny of the State. In 
many ways, this approach builds on the 
majority’s opinion in Trinity Western 
University v. College of Teachers (Brit-
ish Columbia), (2001), 2001 SCC 31, 
where the court recognized that the 
members of the University may hold 
anti-homosexual beliefs, as long as 
those beliefs did not impact their ac-
tions.

Briefly, a Return to Amselem and a 
Consideration of the Role of Contract
     Given the above discussion, I would 
be remiss in failing to mention the third 
approach to the question of freedom 
of religious expression discussed in 
Amselem (at para. 194), the one taken 
by Justice Binnie. In his dissent, Justice 
Binnie refuses to engage the question of 
whether Amselem’s individual claim of 
freedom of religion has been infringed 
other than to say that he agrees with the 
majority that the correct test of freedom 
of religion is the subjective test. He 
states that this is not a concern here, 
though, because when Amselem signed 
the declaration he agreed to abide by its 
rules, the rules of civil society: 

None of these restrictions in the rules 
of the immovable had a religious 
purpose. The rules were certainly not 
aimed at persons of the Jewish faith. 
The rules simply express a certain 
style of architectural austerity or col-
lective anonymity which the co-own-
ers wanted to present to the world in a 
building shorn of any external display 
of individual personality. The owners 
have gone so far in recent rulings as 
to prohibit the display of garden trel-
lises and television reception dishes. 
They told the Ambassador of the 
Netherlands to remove his national 
flag. Such micro-control of the exte-
rior appearance of the building may 
not be to everyone’s taste, but it was 
the collective will of the co-owners of 
the building in which the appellants 

had decided to invest (Amselem, at 
para 195).

Justice Binnie does not state that Am-
selem waived his right to freedom of 
religion by signing the declaration. In-
stead, he states that Amselem agreed to 
limit the means by which this freedom 
could be expressed (Amselem at para. 
206). As such, the communal succah is 
regarded a reasonable offer of accom-
modation by the co-owners, even if it is 
not a perfect one. 
     By focusing on the engagement of 
contract and its effect upon religion, 
the Justice places himself within a line 
of cases, including Archer v. Society of 
Sacred Heart of Jesus, [1905] O.J. No. 
141; 9 O.L.R. 474 ( C.A.) and Marco-
vitz v. Bruker, 2007 SCC 54, which have 
recognized the role civil law may play 
in regulating the interaction between 
religion and civil society. In each case, 
including Amselem, the courts have 
recognized that religious claims may 
be subject to the stipulations of civil 
society via contract. Although Justice 
Binnie did not resolve Amselem in 
Amselem’s favour, the same principles 
he used might be used by an individual 
seeking protection from a larger institu-
tional entity that is claiming exemption 
based on freedom of religion. They may 
also be used by individuals seeking to 
challenge discriminatory practices by 
those institutions. 

Where Does the Court Go from Here? 
The Hutterian Brethren

     Leaving aside considerations of 
whether the courts may find increased 
recourse to private and statutory law 
to resolve religious conflict issues, the 
current state of freedom of religion 
continues to revolve around the issue of 
sincerely held belief. However, as the 
Hutterian Brethren demonstrated this 
summer, the profession and finding of 
sincerely held belief may not be enough 
to afford protection against violations 
of freedom of religion. The Hutterian 
Brethren challenged a 2003 Alberta 
law mandating photo identification on 
all driver’s licences by stating that the 
requirement infringed upon their sin-
cerely held belief that voluntarily taken 
photos violated the biblical Second 
Commandment against graven images. 
Both the majority and the dissenting 
opinions recognized that the Hutterian 
Brethren’s right to freedom of religion 
had been violated. However, they split 
on whether that violation was justified, 
the majority adopting a highly deferen-
tial stance towards the administrative 
body that passed the regulation, stating 
that the licences were justified as a 
pressing and substantial public safety 
measure (Hutterian Brethren at para. 
47), that was rationally connected to the 

purpose of the legislation (Hutterian 
Brethren at para. 52), and, in what is the 
most surprising finding of the analysis 
and decision, minimally impaired the 
religious freedom of the Hutterites (Hut-
terian Brethren at para. 62).
      On the issue of minimal impairment, 
Chief Justice McLachlin distinguished 
the minimal impairment test in R. v. 
Oakes, [1986] 1 S.C.R. 103 from a rea-
sonable accommodation test such as that 
found in Multani and Amselem. While 
the attempt to distinguish administra-
tive law and Charter analysis exists in 
the wake of Deschamps’ criticism in 
Multani of the Supreme Court’s failure 
in that decision to use administrative 
law, one wonders if this was the case on 
which to draw this hard line between 
these two areas. Returning to Chief Jus-
tice McLachlin’s own article, she states 
that the role of courts is to “carve out 
a space within the rule of law in which 
religious commitments and claims to 
authority – sometimes wholly at odds 
with legal values and authority – can 
manifest and flourish. (McLachlin 2002, 
at 29). As well, returning to Big M Drug 
Mart, which the Chief Justice references 
in her opinion, Chief Justice Dickson 
stated that “what may appear good and 
true to a majoritarian religious group, or 
to the state acting at their behest, may 
not, for religious reasons, be imposed 
upon citizens who take a contrary view. 
The Charter safeguards religious minor-
ities from the threat of ‘the tyranny of 
the majority’’ (emphasis added; Big M 
Drug Mart at para. 96). Therefore, it is 
odd, and a bit troubling, that she fails to 
engage in this consideration in the Hut-
terian Brethren. Instead, she states that 
there is a presumptive authority on the 
part of the state to make any law it sees 
fit for society, regardless of its effect 
upon a religious minority. Indeed, Chief 
Justice McLachlin appears to have 
abandoned her statements about the 
role of the courts in creating a space for 
minority religious expression within the 
rule of law for a more neutral, justifica-
tory role, leaving this position for the 
dissents of Justices Abella and LeBel.
     There have been theories about 
why the Chief Justice has appeared to 
abandon her heretofore strongly stated 
position. Perhaps there was concern 
regarding the potential polygamy case 
in Bountiful, B.C. After all, if the rule 
of law were required to carve out a 
space for minority religious expression, 
couldn’t a defendant in the Bountiful 
case claim that a space needed to be 
carved out within the Criminal Code for
the religious expression of polygamy? 
Perhaps she was concerned that a purely 
subjective test for religious expression 
combined with a duty to carve out a 
      - continued on page 10
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    - continued from page 9
space for it in all law could leave so 
many holes as to make its workings 
irrelevant. Perhaps she was seeking to 
bring larger coherence to the case law, 
since constitutional law often distin-
guishes its methodology based on the 
distinction between policy and practice. 
     At some level, this theorizing is 
irrelevant, though, and serves only as 
an attempt to justify a position that is 
in fact at odds with the liberalizing role 
of the Charter and its efforts to foster 
a truly multicultural Canada. However, 
one wonders if what truly proved fatal 
to the Hutterian Brethren was the fact 
that their claim actually arose as a group 
claim, rather than an individual claim. 
Given the case law, which has operated 
to define and benefit the claims of indi-
vidual subjective religious expression in 
the face of larger institutional entities, 
the Hutterian Brethren’s claim for a 
group accommodation does not fit truly 
the test they tried to prove. Although the 
Court purportedly recognized that their 
right to religious expression had been 
infringed, (Hutterian Brethren at para. 
34), it failed to discuss the infringement 
substantively but rather presumed its 
existence. In doing so, the Court failed 
to wrestle with this key distinction 
between the Hutterian Brethren and the 
cases of Multani and Amselem, which 
leaves one to question whether in fact 
the Court did not wish to grant recogni-
tion of any group claims to sincerely 
held belief but was actually seeking to 
keep the test for individual claims only.
      If that is true, it is a pity that the 
Chief Justice did not return to John 
Locke before rendering her judgment. 
In his “Letter Concerning Toleration,” 
Locke also discusses this sometime con-
flict between magistrate and religious 
practice, 

But if peradventure such were the 
state of things that the interest of the 
commonwealth required all slaughter 
of beasts should be forborne for some 
while, in order to the increasing of the 
stock of cattle that had been destroyed 
by some extraordinary murrain, who 
sees not that the magistrate, in such 
a case, may forbid all his subjects to 
kill any calves for any use whatso-
ever? Only it is to be observed that, 
in this case, the law is not made about 
a religious, but a political matter; nor 
is the sacrifice, but the slaughter of 
calves, thereby prohibited (Locke at 
236).

At first, this statement appears to be in 
line with the Chief Justice’s justification 
of the photo licensing law as arising out 
of concerns surrounding public safety 
and identity theft. However, a paragraph 
later, Locke continues, “Only the mag-
istrate ought always to be very careful 
that he do not misuse his authority to 
the oppression of any Church, under 

the pretence of public good” (emphasis 
added; Locke, at 236-37). Although 
Locke recognizes that the accommoda-
tion of religion will also involve the 
accommodation of religious groups 
(“any Church”) within civil society, 
what troubles the reader of Hutterian 
Brethren is that the Chief Justice fails 
to extend that same care. A judgment 
that casually offers that the Brethren 
could have someone drive them to 
market fails to recognize the severe 
hardship and harm that will be suf-
fered by this entirely rural community 
if they can’t legally drive, and therefore 
fails Locke’s requirement of care not 
to misuse authority “under the pretence 
of public good.” That position was left 
to the dissent, who point out in two 
separate opinions that the law does not 
minimally impair the Hutterian Brethren 
exercise of their religious freedom and 
therefore constitutes a misuse of the 
magistrate’s authority, to paraphrase 
Locke.

Conclusion
     This paper has attempted to survey 
the recent terrain of freedom of reli-
gion and human rights in Canada. In 
many ways, our approach to freedom 
of religion has been admirable in our 
continued support of a subjective test 
for defining religious expression and our 
historical commitment to carving out a 
space for individual religious expression 
within civil society. Especially when 
one looks how this test has been in-
voked in conflicts of rights cases at the 
tribunal level, the test has been applied 
to offer an increasing amount of protec-
tion to individuals challenging dis-
criminatory institutions. As well, should 
Canada continue to follow the lead of 
Great Britain, we may see increased 
interest in and recourse to private or 
statutory law to limit religious discrimi-
nation by individuals and institutions, 
especially if Canada follows the recent 
lead of Great Britain on this issue. 
     However, troubling clouds appear 
on the horizon that may threaten the 
many gains that have been made. In 
particular, the recent decision of the 
Hutterian Brethren challenges our com-
mitment to multiculturalism in its blind 
refusal to offer more than a token nod 
to the infringement of rights of minority 
religious groups rather than individual 
claimants. We appear to be standing at 
the limits of our commitment to accom-
modate the expression of religion within 
civil society and must to await the next 
word of the court to see where that 
boundary may actually be.
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Paula Simons Receives ACLRC's  Civil Liberties Award 

Janet Keeping giving the award to Paula Simons

Paula Simons received ACLRC's 2009 Civil Liberties Award and 
the speech was given by Janet Keeping at the event on Novem-
ber 26, 2009. Below is the speech delivered by Janet.

 Every year the ACLRC makes an award to an Alber-
tan the directors feel has made a significant contribution to the 
advancement of human rights and civil liberties in the prov-
ince. This year we are very pleased to make this award to Paula 
Simons, a columnist with the Edmonton Journal.
 Let me tell you something about Paula Simons. Paula 
is a native of Edmonton. She graduated from the University 
of Alberta with an Honours BA and received an MA from 
Stanford University. Since starting work at the Journal, she has 
served in several capacities – as provincial affairs columnist, 
culture columnist, and as a member of the editorial board. She 
is now City columnist.
 We are not the first people to have conferred on award 
on Ms. Simons. Indeed, she has earned four National Newspa-
per Award citations of merit for her work.
 In 2005 she was part of a news team that won an NNA 
for its coverage of the murder of four RCMP officers at Roch-
fort Bridge. She later won the Canadian Bar Association Prix 
Justicia certificate of merit for her writing on the legal issues sur-
rounding that same case. In 2002 she was part of a Journal team 
that won a Michener Award citation for its investigation into the 
deaths of seven aboriginal children from the Samson First Na-
tion.
 We are not even the first group to give her an award for 
her writing on human rights issues. She has also received awards 
from Edmonton's gay and lesbian community, Edmonton's Viet-
namese community, and the Canadian Mental Health Associa-
tion for her columns championing social justice and inclusive 
communities. In August 2007 she was named an Edmonton 
Woman of Vision, and in November 2008 she was honoured by 
the Edmonton Historical Board for her writing on Edmonton his-
tory, architecture, and heritage preservation.
 But we are pleased to be the next in what is already a 
long line of those wanting to confer awards upon Paula Simons, 
a line that I am sure will only get longer.  
 We make this award to recognize Ms. Simons’ in-
sightful and compelling writing this year on several issues, but 
especially on Bill 44, the subject of today’s panel discussion. 
Ms. Simon wrote several – she thinks about 8 – pieces on Bill 
44, in each case pointing out why enactment of the legislation 

was not in the public interest. During the year she wrote on many 
other subjects too, but most notably from our point of view, on 
the provincial government’s decision to cut funding for SRS – sex 
reassignment surgery – and most recently on plans made by the 
Solicitor General’s department to eliminate face-to-face meetings in 
the new remand centre planned to open in 2012 in Edmonton.  
 For these pieces and all her good civil liberties and human 
rights work, the ACLRC wants to express its profound appreciation.  
 The mission of the ACLRC is “To promote awareness 
among Albertans about civil liberties and human rights through 
research and education”. In her role as journalist, Ms. Simons has 
been an ally of great strength. Her journalism has been an important 
resource for people in the province eager to protect civil liberties 
and human rights and extend awareness of them. Her frankness, 
courage and intelligence, combined with her great writing skills, 
make her an Albertan of influence and distinction.  Alberta would 
be a much poorer place without Paula Simons.  We thank her for 
her on-going contribution to making Alberta a better place.


