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Ontario Court Finds Some Criminal Code 
Prostitution Provisions to be 

Unconstitutional
by Linda McKay-Panos

     In a comprehensive decision (Bed-
ford	v	Canada, 2010 ONSC 4264) 
released on September 28, 2010, Justice 
Susan G. Himel of the Ontario Superior 
Court of Justice ruled that three prosti-
tution-related provisions of the Crimi-
nal	Code	of	Canada (RSC 1985, c46) 
(“Criminal	Code”) are unconstitutional. 
Terri Jean Bedford, Amy Lebovitch 
and Valerie Scott applied for an order 
declaring that Criminal	Code ss. 210, 
212 (1)(j) and 213(1)(c) violate s. 7 of 
the Canadian	Charter	of	Rights	and	
Freedoms	(“Charter”), and for an order 
declaring that s. 213(1)(c) violates s. 
2(b) of the Charter and is also uncon-
stitutional. The Attorney General of 
Ontario, together with the Christian Le-
gal Fellowship, Real Women of Canada 
and the Catholic Civil Rights League 
intervened in support of the respondent 
Attorney General of Canada. 
     At the outset, Justice Himel made 
it clear that prostitution in itself is not 
illegal in Canada. She also said that the 
case was not about deciding whether 
there is a constitutional right to sell sex 
(para. 25). The case was about whether 
the above-noted sections of the Crimi-
nal	Code violate section 7 (“life, liberty 
and security of the person”) and/or 
section 2(b) (“freeedom of expression) 
of the Charter, and whether, if they do, 
they are nonetheless saved under Char-
ter s. 1, as being reasonable limits in a 
free and democratic society.
     The challenged sections of the 
Criminal	Code read:
[“Bawdy-House Provision”]

Keeping common bawdy-house
210. (1) Every one who keeps a 
common bawdy-house is guilty 

of an indictable offence and liable 
to imprisonment for a term not 
exceeding two years.
Landlord, inmate, etc.
(2) Every one who

(a) is an inmate of a common  
 bawdy-house,

(b) is found, without lawful 
excuse, in a common bawdy- 

 house, or
(c) as owner, landlord, lessor,  

 tenant, occupier, agent or oth 
 erwise having charge or control  
 of any place, knowingly permits  
 the place or any part thereof to  
 be let or used for the purposes  
 of a common bawdy-house,

is guilty of an offence punish able 
on summary conviction.
Notice of conviction to be served 
on owner

(3) Where a person is convicted 
of an offence under subsec-
tion (1), the court shall cause a 
notice of the conviction to be 
served on the owner, landlord or 
lessor of the place in respect of 
which the person is convicted 
or his agent, and the notice shall 
contain a statement to the effect 
that it is being served pursuant 
to this section.
Duty of landlord on notice
(4) Where a person on whom a 
notice is served under subsec-
tion (3) fails forthwith to exer-
cise any right he may have to 
determine the tenancy or right 
of occupation of the person so 
convicted, and thereafter any 
person is convicted of an of-
fence under subsection (1) in re-

spect of the same premises, the 
person on whom the notice was 
served shall be deemed to have 
committed an offence under 
subsection (1) unless he proves 
that he has taken all reasonable 
steps to prevent the recurrence 
of the offence.
[“Procuring Provision”]
Procuring
212. (1) Every one who
…. 
(j) lives wholly or in part on 
the avails of prostitution of 
another person, is guilty of an 
indictable offence and liable 
to imprisonment for a term not 
exceeding ten years.
[“Communicating Provi-
sion”]
Offence in relation to prostitu-
tion
213. (1) Every person who in 
a public place or in any place 
open to public view
…
(c) stops or attempts to stop 
any person or in any manner 
communicates or attempts to 
communicate with any person 
for the purpose of engaging in 
prostitution or of obtaining the 
sexual services of a prostitute
  -	continued	on	page	6	 
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Staff and Volunteers
We have been busy these past few months. Kerry Cundal and Cole Eslinger completed their articles with us. Kerry Cundal 
was called to the Alberta Bar on September 2, 2010. Congratulations!  University of Calgary Faculty of Law student Shannon 
Beckett was our summer law student, and is continuing to work with us as our part-time administrative assistant. Pamela Dos 
Ramos and Brenda Johnston continue to work on the Anti-Racism Education Project. We are fortunate have been working 
with excellent volunteers over the last few months—including Johanna Dias,  Monica Cheng, Colleen Bowman, Kathryn 
Kitchen, Kelly Meier,  Folasade Saliu, Fatima Samhat, Hana Curties and others. 
          Thanks! 	-Linda	McKay-Panos

The Alberta Civil Liberties Research Centre appreciates the contributions 
of volunteers and donors, and the support of agencies that provide grants to 
the Centre, including:

*The United Way of Calgary - donor choice
*The Sheldon  M. Chumir Foundation for Ethics in Leadership
*Alberta Human Rights and Multiculturalism Education Fund
*Canadian Race Relations Foundation 
*Alberta Association for Multicultural Education
* Alberta Community Initiatives Program
*Alberta Summer Temporary Employment Program (STEP)
*Kerry Cundal

We	would	like	to	hear	from	readers!	
Submit	Letters	to	the	Editor	to:

Centrepiece, Letters to the Editor
Alberta Civil Liberties Research Centre

 

Upcoming Events
Promoting Access to Justice Through Public Interest Law
Keynote Speaker:  The Honorable Justice Rothstein of the 

Supreme Court of Canada
October 22, 2010 12 noon to 3:30 pm

Lunch provided. Wine (host bar) and cheese following talk
Space is limited so please submit a Statement of Interest (250-500 words) to RSVP

To Maryanne  Forrayi   forrayim@ucalgary.ca
This event is open to students outside the Faculty of Law

Sponsored by:
 The Faculty of Law, McCarthy Tetrault, Pro Bono Law Association, 

Pro Bono Students Association

ACLRC Brown Bag Lunch Seminar at 
University of Calgary, Faculty of Law

October 28, 2010
2370 MFH

12 Noon to 2 pm
Dr. Melina Buckley

Access to Justice in Canada: Moving Forward on Legal Aid
Lunch Provided

for info: (403) 220-2505

November 30, 2010
International Human Rights Day Event 12-2, 2370 MFH 
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Access to Justice: Human Rights and Legal Aid
by Linda McKay-Panos                        

Reprinted from LawNow Volume 35 No. 1 (Sept/Oct. 2010)

that the accused obtains a fair trial. The 
court also concluded that judges have 
the right to appoint counsel for accused 
in criminal cases where the lack of 
legal representation would compromise 
the accused’s right to a fair trial (even if 
he or she has been denied legal aid (pp. 
69-70)). When deciding that an accused 
person needs legal counsel in a criminal 
matter, judges determine if the accused 
has financial need, is facing complex 
trial proceedings and facing the pos-
sibility of imprisonment.
     There are also limited circumstances 
where it may be necessary in a civil 
matter for a party to have government-
funded legal representation. In New	
Brunswick	(Minister	of	Health	and	
Community	Services)	v.	G.(J.), [1999] 
3 S.C.R. 46, the Government of New 
Brunswick was seeking temporary 
custody of the appellant’s children. She 
was denied a legal aid certificate, on the 
grounds that the program did not cover 
cases involving custody. The SCC held 
that in the specific circumstances of the 
case, the Government of New Bruns-
wick had a constitutional obligation to 
provide G.J. with state-funded counsel. 
Although this case was considered by 
many people to be a “landmark case”, it 
has been narrowly applied to situations 
involving only government action and 
not cases between private parties.
     Poverty activists, bar associations 
and other stakeholders have argued that 
although there is no right to counsel 
per	se under the Canadian Constitution, 
access to justice and rule of law con-
siderations require that, at minimum, 
access to legal counsel is an important 
policy matter (Adrian Scotchmer, “The 
Right to Counsel: Policy Reasons for 
Fundamental Reforms to Promote Ac-
cess to Justice in Light of the Christie 
Decision” 2008 1(1) Osgoode Hall 
Review of Law and Policy, pp. 36 to 
87). However, despite a Canadian’s 
right to legal counsel, or the policy rea-
sons he/she should have adequate legal 
representation, the legal aid programs 

     Legal Aid is defined as a system 
which provides individuals with access 
to the legal system (and more specifi-
cally to legal representation) who oth-
erwise might not have had the means to 
do so (Department of Justice Canada. 
Legal	Aid, online: http://www.justice.
gc.ca/eng/pi/pb-dgp/arr-ente/lap-paj.
html). Because Canadians see a great 
deal of American television, we are of-
ten misinformed about the right to legal 
counsel in Canada. Under the Canadian	
Charter	of	Rights	and	Freedoms	(Char-
ter),	s. 10(b), everyone who is detained 
or arrested has the right to “to retain 
and instruct counsel without delay and 
to be informed of that right”. There is 
nothing in the Charter entitling an indi-
vidual being to paid representation, nor 
is there mention of legal representation 
in civil matters. 
     Some legislation and legal decisions 
indicate situations where the govern-
ment must provide Canadians with 
legal counsel. Most of these involve 
criminal matters. For example, the 
Youth	Criminal	Justice	Act (section 
25(4)) provides that a judge can order 
legal representation for a young person 
in a criminal matter. In addition, Crimi-
nal	Code sections 684 and 694.1 state 
that judges at the Court of Appeal or the 
Supreme Court of Canada can assign 
state-funded lawyers to an accused if 
the judge determines that legal repre-
sentation is desirable in the interests of 
justice, and if the accused demonstrates 
that he or she is unable to afford the 
costs of private counsel.
     The Supreme Court of Canada 
(SCC) ruled that there is no constitu-
tional right of access to counsel (Chris-
tie	v.	British	Columbia, [2007] 1 S.C.R. 
873). Nevertheless, under certain 
circumstances, publicly funded legal 
counsel must be given to a person who 
is charged with a criminal offence. In R.	
v.	Rowbotham, [1988] 41 C.C.C. (3d) 
1 (S.C.C.), the SCC ruled that s. 7 and 
s. 11(d) of the Charter give criminal 
defendants the right to counsel if legal 
representation is necessary to ensure 

in some Canadian jurisdictions appear 
to take a narrow interpretation of the 
right/policy.
     In 2007, Chief Justice (SCC) 
Beverly McLachlin publicly noted 
concerns about access to justice and the 
court system when she said, “the most 
advanced justice system in the world is 
a failure if it does not provide justice 
to the people it is meant to serve”. She 
said that access to justice is critical 
but that, “unfortunately many Cana-
dian men and women find themselves 
unable, mainly for financial reasons, 
to access the Canadian justice sys-
tem.” She also pointed out that people 
representing themselves before judges 
are delaying other cases as judges try to 
explain complex legal proceedings to 
unrepresented litigants. She noted that 
the lack of access to legal representa-
tion doesn’t only affect poor people. 
Increasingly middle class Canadians 
are unable to access courts because 
of rising legal costs. (Remarks	of	the	
Right	Honourable	Beverly	McLachlin,	
P.C.,	Presented	at	the	Empire	Club	
of	Canada,	Toronto,	March	8,	2007 
online: http://www.scc-csc.gc.ca/court-
cour/ju/spe-dis/bm07-03-08-eng.asp.
     If legal aid is akin to health care 
and education—it is a social right that 
should be accessible to all Canadians 
regardless of financial status—then 
the current trend in cutting Legal Aid 
programs is very troubling. In Alberta, 
for example, the Legal Aid program is 
funded by the Provincial Government, 
Federal Government (through contribu-
tion agreements and Social Transfer) 
and the Alberta Law Foundation. Due 
to a slow economy, funding to the Le-
gal Aid program in Alberta was recently 
reduced and the program changed. 
Starting June 28, 2010, Legal Services 
Centres (LSCs) operating in Edmon-
ton and Calgary perform an upfront 
assessment of the clients’ legal needs. 
In many cases, the client will be given 
a referral to another agency. If a single 
person’s monthly net income 
	 	 -	continued	on	page	4
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is above $2,700, they will be given a 
referral to another agency and no other 
assistance. If the monthly net income 
is between $1,750 and $2,700, then the 
client will be eligible for legal advice 
by staff lawyers, brief assistance (e.g., 
assistance with court forms), informa-
tion that will help the person resolve 
the issue or better deal with the justice 
system, or referrals to other agencies 
for assistance. These clients will not 
be eligible for “full representation by 
a lawyer in court”. Individuals whose 
net income is below $919 (annual net 
income level $11,000) are eligible for 
“full representation”. If the individual 
earns between $919 and $1,225, he or 
she will be required to contribute to a 
portion of their costs for legal represen-
tation. As a result of the changes, the 
eligibility guidelines for full representa-
tion were decreased by 30% (Legal Aid 
Alberta website: http://www.legalaid.
ab.ca/).
     In addition to financial eligibility 
requirements, there are limits to the 
types of cases that Legal Aid Alberta 
can take. Legal aid is “most often 
offered for serious criminal charges 
(where there is a strong likelihood of 
someone going to jail or losing their 
job); charges laid under the Youth	
Criminal	Justice	Act,” family law (e.g. 
child support, child welfare, parent-
ing/guardianship) or immigration cases. 
(Legal Aid Alberta website: http://www.
legalaid.ab.ca/). Clients facing civil 
areas such as wills and estates, depen-
dant adult and trustee matters, employ-
ment, income support, landlord-tenant 
disputes and debt are no longer offered 
full certificates. They are eligible for 
brief services and legal advice through 
a central service centre in Edmonton 
(Legal Aid Alberta website: http://www.
legalaid.ab.ca/).
     Finally, Legal Aid Alberta changed 
its “Choice of Counsel Policy”. Clients 
no longer have the right to choose their 
lawyer. Clients can indicate a preferred 
lawyer, but Legal Aid reserves the 
right to appoint a lawyer from a list 
of lawyers who take legal aid cases 
(Legal Aid Alberta website: http://www.
legalaid.ab.ca/).
     Underfunding an already inad-
equately funded program denies access 

to justice to many Albertans. What 
can be done about this crisis? While 
there are some legal services provided 
pro bono by lawyers, law schools, and 
community legal organizations (e.g., 
Calgary Legal Guidance), these agen-
cies cannot absorb the additional needs 
created by the lack of government 
funding for legal aid. The Canadian Bar 
Association launched a test case in an 
effort to expand legal aid programs. In 
British Columbia, CBA’s legal chal-
lenge to cuts in legal aid programs was 
denied because the judge held that the 
CBA did not have standing to make the 
challenge (Canadian	Bar	Association	

v. British	Columbia	et	al, [2006] B.C.J. 
No. 2015, 1 W.W.R. 331; appeal de-
nied, [2008] B.C.J. No. 350, 290 D.L.R. 
(4th) 617 (B.C.C.A.); leave to appeal to 
the Supreme Court of Canada denied, 
[2008] S.C.C.A. No. 185 (S.C.C.)). In 
addition, stakeholders across Canada 
have made recommendations for ways 
that governments, lawyers, law so-
cieties and other organizations could 
contribute to a solution.
     In the meantime, many Canadians 
are being denied access to justice, 
which if not a human right, is certainly 
a moral right and a policy worthy of 
support.
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Sperm Retrieval after Death Raises Ethical, 

Legal and Social Issues
By Brian Seaman               

 Reprinted from LawNow Volume 34, No. 6, page 17

     When kids ask moms and dads these 
days where babies come from, smart 
parents might very well be thinking 
first – do they get the short explanation 
or the longer, more complicated one 
– before they reply. Assisted human 
reproduction (AHR) procedures and 
technologies have, over the past two 
or three decades, made it possible for 
persons incapable of making babies the 
“natural” way because of health, age or 
other issues to become parents. People 
who are infertile, same sex couples 
wishing to have their own child rather 
than adopt, or women who desire to 
have babies late in their natural repro-
ductive lives or into menopause (or, in 
some well-publicized instances, even 
beyond menopause), are among the 
most common users of AHR proce-
dures. These procedures include the use 
of fertility drugs, artificial insemination, 
or surrogate pregnancy.
     However, there is another, less 
commonly known procedure that will 
enable a man to literally father a child 
from beyond the grave. The procedure 
involves extracting sperm, either while 
the man is still living or in even more 
rare instances, shortly after he has died, 
and then preserving it cryogenically 
until some future use. The procedure is 
known as Post-mortem Sperm Retrieval 
(PMSR) and it raises some interest-
ing legal issues in the areas of ethics, 
consent to a medical procedure, wills 
and estate planning.  These issues will 
be addressed in this brief article. 
      A survey of United States fertility 
clinics a few years ago revealed that 
there were 82 requests for post-mortem 
sperm retrieval between1986-1995. 
The first reported case of a pregnancy 
following PMSR was in 1998, with a 
subsequent successful birth reported 
in 1999.  In Canada, Dr. Keith Jarvi 
–the head of the urology department at 
Mount Sinai Hospital in Toronto – has 
reported that he gets about two cases 

per year where the wife or other family 
member of a deceased male wants him to 
extract the man’s sperm because it was 
the wish of the deceased to have children, 
even after death.  There have reportedly 
been instances where some American ser-
vicemen have had their sperm preserved 
cryogenically prior to leaving for tours of 
duty in war zones. In a handful of cases, 
too, where a man is dying of a terminal 
illness, he has expressed a wish to have 
his sperm retained in cold storage for fu-
ture impregnation of a wife or girlfriend. 
There have also been instances both in the 
U.S. and Canada where men who have 
died young, suddenly and traumatically 
– in an automobile accident, for example 
– have had their sperm extracted.
     Cryopreservation, the means by which 
sperm is preserved for extended periods of 
time outside of the body, involves mixing 
the sperm with a small amount of glycerol 
and retaining the sample in liquid nitrogen 
at – 328 Fahrenheit. Current technol-
ogy makes it possible to preserve sperm 
in cold storage for over a century, thus 
rendering it possible that a posthumously 
conceived child could be born, should a 
donor expressly say so in writing, over 
100 years after the donor’s death. When 
extracting sperm from a deceased male, 
timing is critical because of the very nar-
row window of opportunity; sperm remain 
viable for only approximately 24 hours 
after death unless the entire body has been 
cooled to a temperature of approximately 
4 Celsius.
     What is the ethical analysis surround-
ing post-mortem sperm retrieval? The 
first issue for resolution is whether the 
deceased man would have wanted to un-
dergo PMSR. In many European countries 
and throughout many jurisdictions in the 
United States, there are no regulations to 
govern this area, though there are ethi-
cal guidelines. In the European Union, 
for example, the European Society of 
Human Reproduction and Endocrinol-
ogy (ESHRE) published guidelines in 

2006 that recommended PMSR only 
be an option provided: i)  the deceased 
had given his written consent to the 
procedure prior to his death; ii) there 
was extensive consultation with and 
counseling provided to the family of the 
deceased; and iii) assuming that the first 
two conditions have been fulfilled, the 
sperm could not be used until at least 
one year following the man’s death. 
     The rationale behind a one-year wait-
ing period is that the death of a loved 
one is, of course, typically traumatic. A 
waiting period gives the deceased man’s 
spouse or girlfriend time to fully weigh 
all the implications of a decision to go 
ahead with an attempted pregnancy 
through using the deceased’s sperm. 
First of all, there’s the issue of financial 
cost, since the procedure is expensive 
and as well the deceased’s partner needs 
to consider the expense of raising anoth-
er child should the insemination prove 
successful. Secondly, there’s the issue of 
potential social stigma of raising a child 
without his or her biological parent 
in the picture. Finally, the deceased’s 
partner needs to be fully aware of estate 
issues since any resulting child would 
have a rightful claim to a share of the 
deceased’s estate. These matters would 
have initially been discussed with the 
family of the deceased man prior to the 
sperm being extracted. 
     In the United States, the American 
Society of Reproductive Medicine 
(ASRM) published its ethical guidelines 
in 2004. The paramount concern was 
that the man gives his prior consent to 
PMSR.  In Canada, the legal and ethical 
issues surrounding PMSR have crystal-
lized in the form of a regulation (Sec-
tion 8 Consent) to the Assisted Human 
Reproduction Act, S.C. 2004, c. 2. The 
regulation, which came into force on 
December 1, 2007, reads:
“Before a person removes human repro-
ductive material from a donor’s body 
after the donor’s death for the purpose 
  - continued on page 6
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of creating an embryo, the person 
shall have a document signed by the 
donor stating that, before consent-
ing to the removal, the donor was 
informed in writing that the human 
reproductive material will be re-
moved in accordance with the donor’s 
consent to create an embryo for one 
or more of the following purposes, 
namely,

(i) the reproductive use of the person 
who is, at the time of the donor’s 
death, the donor’s spouse or com-
mon-law partner,

(ii) improving assisted reproduction 
procedures, or

(iii) providing instruction in assisted 
reproduction procedures.”

     The constitutionality of several 
key provisions of the Assisted	Human	
Reproduction	Act	has been called into 
question by a constitutional challenge 
launched by the Province of Quebec. 
On June 19, 2008, the Quebec Court 
of Appeal ruled that these various 
provisions were unconstitutional 
in that they impinged on provincial 
jurisdiction in matters of delivery of 
health care services. That decision 
has been appealed to the Supreme 
Court of Canada, which has heard 
the appeal but, at the time of writ-
ing, had yet to release its decision. 
Notwithstanding this development, 
the requirement that consent be given 
in writing prior to PMSR remains 
in effect so physicians and hospital 
ethics committees would be wise to 
continue to obtain written consent as 
a best practice.

     Justice Himel arrived at the follow-
ing conclusions on the preliminary is-
sues. First, because Ms. Lebovitch was 
currently involved in prostitution, and 
Ms. Bedford and Ms. Scott indicated 
that they had genuine plans to return to 
prostitution-related activities, Justice 
Himel concluded that all three individu-
als had private interest standing in the 
case. She would not have found that Ms. 
Bedford or Ms. Scott had public inter-
est standing because there were other 
reasonable methods of bringing the 
matter before the court. Second, experts’ 
evidence, lay persons’ evidence, gov-
ernment reports, government debates, 
House of Commons Committee reports, 
and international evidence was weighed 
and summarized by the court. In some 
cases, Justice Himel dealt with conflict-
ing evidence and drew conclusions 
based on her interpretation of it. Finally, 
in the Prostitution	Reference, the SCC 
found that while the communicating 
provision of the Criminal	Code violated 
s. 2(b), it was saved by Charter s. 1. In 
addition, the SCC found that while both 
provisions infringed the right to liberty, 
the infringement was in accordance with 
fundamental justice, and the constitu-
tional challenge failed. In the case at 
bar, the applicants successfully argued 
that this case dealt with legal arguments 
that were not considered in 1990. Fur-
ther, they argued that the impugned laws 
violate both liberty and security of the 
person and are not in accordance with 
the following principles of fundamental 
justice (para. 69). In addition, the law 
involving Charter s. 7 has evolved since 
1990. Thus, Justice Himel concluded 
that the analysis conducted in the Pros-
titution	Reference could be revisited 
owing to vast amounts of evidence 
collected in the twenty years since that 
case was decided. This evidence in-

cluded information from several western 
democracies that have decriminalized 
prostitution (para. 83). 
     In determining the Charter infringe-
ment issues, Justice Himel examined the 
history, interpretation and legislative ob-
jective of each of the impugned provi-
sions. Justice Himel noted (at para. 225) 
that a law grounded in morality could be 
a proper legislative objective—provided 
it is in keeping with Charter values. 
She also noted (at para. 227), that adult 
prostitution has never been a crime in 
Canada. Rather, Parliament has chosen 
to control prostitution indirectly through 
criminalizing many of the acts related to 
prostitution. 
     With respect to the bawdy-house 
provisions, Justice Himel stated that 
morality was one of the original objec-
tives, but that the provisions were also 
intended to address common or public 
nuisance concerns, such as health, 
safety and neighbourhood disruption 
(para. 239). Justice Himel concluded 
that the bawdy-house provisions cur-
rently apply to all direct participants in 
prostitution (including pimps, security 
guards, roommates). Finally, she noted 
that “bawdy-house” has “been interpret-
ed broadly [by courts] to include any 
defined space if there is localization of a 
number of acts of prostitution within its 
boundaries” (para. 255).
     The procuring provision is intended 
to prevent the exploitation of prostitutes 
and profiting by pimps from prostitu-
tion. Justice Himel stated that while a 
parasitic relationship is required in order 
to make out the offence, the determina-
tion of what is parasitic appears to be 
different “depending on whether the 
person lives with a prostitute, or pro-
vides business services to a prostitute. 
In the former circumstance, parasitism 
is found solely on the basis that the ser-
vice is provided to a prostitute because 
they are a prostitute. No proof of exploi-
tation is required” (para. 272).
     The communicating provision was 
determined by the Supreme Court of 
Canada to have the purpose of control-
ling social nuisance associated with 
street prostitution. Justice Himel noted 
that “the provision applies to a broad 
range of expressive behaviour…and it 
applies to a broad geographical area” 
(para. 278). 
	 	 -	continued	on	page	7
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is guilty of an offence punish-
able on summary conviction.
Definition of “public place”
(2) In this section, “public 
place” includes any place to 
which the public have access 
as of right or by invitation, 
express or implied, and any 
motor vehicle located in a pub-
lic place or in any place open 
to public view.  

	     Justice Himel dealt with a number 
of preliminary issues before address-
ing the Charter issues. First, she had 
to determine whether the parties had 
private interest or public interest stand-

ing to bring the case. Second, she had 
to weigh copious amounts of evidence 
(“over 25,000 pages of evidence in 88 
volumes” (para. 84)) submitted by the 
parties, some of which was conflicting. 
Finally, she had to address whether the 
Supreme Court of Canada’s decision in 
the Reference	re	ss.	193	and	195.1(1)(c)	
of	the	Criminal	Code	(Man.), [1990] 1 
SCR 1123 (“Prostitution	Reference”), 
which dealt with the constitutionality 
of the prostitution provisions, was still 
binding.
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     After determining the legislative 
objective of the provisions, Justice 
Himel discussed whether these laws 
violate the applicants’ Charter s. 7 
rights. Charter s. 7 reads:

Everyone has the right to life, 
liberty and security of the 
person and the right not to be 
deprived thereof except in ac-
cordance with the principles of 
fundamental justice.

     Because breaching any of the pro-
visions in question in this case could 
result in imprisonment, Justice Himel 
held that all three provisions deprive 
the applicants of liberty (para 281). 
     With respect to security of the 
person, the applicants conceeded 
it is generally the male clients who 
directly inflict violence on female 
prostitutes, such that the impugned 
provisions do not directly cause harm 
to prostitutes. However, they argued 
that the three provisions materi-
ally contribute to the harm faced by 
prostitutes by creating legal prohibi-
tions “on the conditions required for 
prostitution to be conducted in safe 
and secure settings” (para. 285). The 
respondent argued that there is no 
causal connection between the provi-
sions and the harm alleged by the 
prostitutes, as prostitution is inher-
ently dangerous and harmful. The 
respondent also argued that much 
harm to prostitutes stems from viola-
tions of the impugned provisions. 
Refusing to comply with the law and 
experiencing adverse consequences 
from the criminal justice system are 
not harmful effects that support a 
finding of constitutional invalidity 
(para. 286). Justice Himel noted that 
the evidence suggested to her that 
there are ways in which the risk of 
violence towards prostitutes can be 
reduced (para. 326). She also con-
cluded that while there were prob-
lems with the expert evidence, there 
was sufficient evidence to conclude 
that the applicants had proven on 
a balance of probabilities that the 
impugned provisions sufficiently 
contribute to a deprivation of their 
security of the person (para. 359). 
Justice Himel also stated that “the 

two factors that appear to impact the level of 
violence against prostitutes are the location 
or venue in which the prostitution occurs and 
individual working conditions of the prostitute” 
(para. 359). The three provisions prevent prosti-
tutes from taking precautions that can decrease 
the risk of violence towards them. Prostitutes 
are faced with “deciding between their liberty 
and their security of the person” (para. 362). The 
law plays a sufficient role in contributing to the 
prostitute not taking steps that could reduce the 
risk of violence from clients (para. 362). 
     Justice Himel next analyzed whether the 
deprivation of liberty and security were in accor-
dance with the principles of fundamental justice. 
She considered each of the impugned provisions 
under the four factors argued by the applicants: 
arbitrariness, overbreadth, gross disproportional-
ity and the rule of law. Justice Himel’s findings 
are summarized below.
Arbitrariness:
     A law is arbitrary if it “bears no relation to, 
or is inconsistent with, the objective that lies 
behind it” (para. 369, quoting Justice McLachlin 
from Chaoulli	v	Quebec	(Attorney	General), 
[2005] 1 SCR 791 at paras. 130-131). 
     With respect to the bawdy-house provisions 
(aimed at nuisance, public health and safety), 
there is some real connection of the law to the 
objective, and so the provisions are not arbitrary. 
     Because the procuring provisions prevent 
prostitutes from legally entering into business 
relationships that can enhance their safety, pros-
titutes are forced to choose between working 
alone or working with a form of illegal protec-
tion. This is not connected to Parliament’s objec-
tive of preventing the exploitation of prostitutes 
and is therefore arbitrary (para. 379).
     The communicating provision is not arbi-
trary, even though it has only minimally met its 
objective: to reduce social nuisance resulting 
from the public display of the sale of sex (para. 
384).
     However, the impugned provisions, acting 
together, have the effect of being arbitrary. The 
bawdy-house provision makes the safest way to 
conduct prostitution illegal, and therefore exac-
erbates the nuisance that Parliament is seeking 
to eradicate. Justice Himel noted that a similar 
argument can be made with respect to the com-
munication provision when it is looked at in 
conjunction with the other provisions. Moving 
prostitutes off the street in order to combat so-
cial nuisance might exacerbate the harm that the 
bawdy-house provisions are aimed at, if prosti-
tutes are then forced to move indoors. Because 
prostitutes cannot hire security guards or drivers, 

conducting their work on an out-call 
basis would be a risk to their safety 
(para. 387).
Overbreadth:
The applicants argued that all three 
provisions were overbroad as their 
enforcement of the provisions 
extends far beyond the objectives of 
dealing with nuisance and exploita-
tion. It is a principle of fundamental 
justice that criminal legislation 
cannot be overbroad. If the State, in 
pursuing a legitimate legislative ob-
jective, uses means that are broader 
than necessary to accomplish the 
objective, then the principles of 
fundamental justice will be violated. 
However, when deciding whether 
a provision is overbroad, the courts 
will apply a measure of deference to 
the legislatures and Parliament, and 
legislation must clearly infringe on 
life, liberty or security of the person 
in a manner that is unnecessarily 
broad in order for it to be found 
overbroad (para. 390, citing R	v	
Heywood, [1994] 3 SCR 761).
     Because the bawdy-house 
provisions assign criminal liability 
to those direct participants who do 
not contribute to neighbourhood 
disorder, or threats to public health 
or safety, they are overly-broad as 
they restrict liberty and security of 
the person more than is necessary to 
accomplish their goal (para. 401). 
     The procuring provisions are 
also overbroad, because they do not 
just apply to those who exploit pros-
titutes, but also to those who live 
with a prostitute or provide business 
services to prostitutes. Thus, they 
restrict the liberty interests of these 
people “for no reason” (para. 402).
     The communicating provision 
is necessary to achieve the objective 
of eliminating social nuisance that is 
caused by the concentration of vis-
ible prostitution activities in any
one area (para. 410) and is therefore 
not overbroad.
Grossly Disproportionate
     In discussing whether a law is 
grossly disproportionate, one must 
determine whether the impugned 
law pursues a legitimate state inter-
est, and then consider the gravity
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 of the alleged infringement of the 
Charter in relation to the state interest 
pursued (para. 412, citing R	v Malmo-
Levine;	R	v	Caine,	[2003] 3 SCR 571 
(“Malmo-Levine)”). Justice Himel 
asked the following questions to apply 
the principle of disproportionality:

a) Does the law pursue a 
legitimate state interest?

b) Are the effects of the law so 
extreme that they are per se 
disproportionate to the state 
interest?

     All of the provisions were held to 
pursue a legitimate state interest (para. 
419). 
     In assessing the effects of the 
law, Justice Himel found the follow-
ing facts with regard to the evidence 
presented:

[421] ...
1. Prostitutes, particularly those 
who work on the street, are at a 
high risk of being the victims of 
physical violence.
2. The risk that a prostitute will 
experience violence can be re-
duced in the following ways:

a. Working indoors is gener-
ally safer than working on 
the streets;
b. Working in close proxim-
ity to others, including paid 
security staff, can increase 
safety;
c. Taking the time to screen 
clients for intoxication or 
propensity to violence can 
increase safety;
d. Having a regular clientele 
can increase safety;
e. When a prostitute’s client 
is aware that the sexual acts 
will occur in a location that 
is pre-determined, known to 
others, or monitored in some 
way, safety can be increased;
f. The use of drivers, recep-
tionists and bodyguards can 
increase safety; and
g. Indoor safeguards includ-
ing closed-circuit television 
monitoring, call buttons, 
audio room monitoring; 

financial negotiations done in advance 
can increase safety.

3. The bawdy-house provisions can place 
prostitutes in danger by preventing them  
from working in-call in a regular indoor 
location and gaining the safety benefits of 
proximity to others, security staff, closed-
circuit television and other monitoring.
4. The living on the avails of prostitu-
tion provision can make prostitutes more 
susceptible to violence by preventing them 
from legally hiring bodyguards or drivers 
while working. Without these supports, 
prostitutes may proceed to unknown loca-
tions and be left alone with clients who 
have the benefit of complete anonymity 
with no one nearby to hear and interrupt a 
violent act, and no one but the prostitute 
able to identify the aggressor.
5. The communicating provision can 
increase the vulnerability of street prosti-
tutes by forcing them to forego screening 
customers at an early and crucial stage of 
the transaction.

     Justice Himel concluded that the effects of all 
three impugned provisions were per	se dispro-
portionate to their legislative objective. She not-
ed that: “The overall effect of the impugned pro-
visions is to force prostitutes to choose between 
their liberty interest and their personal security” 
(para. 435). Justice Himel then concluded that 
the three provisions are not in accordance with 
fundamental justice (para. 436).
Rule of Law
     Because Justice Himel found that the provi-
sions are not in accordance with the principles 
of fundamental justice, it was not necessary 
to consider whether the provisions offend the 
principle that the state has an obligation to obey 
its own laws and promote compliance with the 
law (para. 438-9).
     With regard to whether the violation of 
Charter s. 7 could be saved by Charter s. 1, 
Justice Himel held that since she had found that 
all of the impugned provisions were grossly 
disproportionate, and some were arbitrary and 
overbroad, it was not possible to hold that the 
provisions could be saved by s. 1 (para. 441). 
Charter s. 2(b) and the Communicating Provi-
sion
      Next, Justice Himel noted that in the Pros-
titution	Reference, the SCC had found that the 
communicating provision violated freedom of 
expression under	Charter	s. 2(b). She found that 
there was no reason to revisit this finding and 
moved directly to determine whether the provi-

sion could be saved by Charter s. 1, 
which states:

The Canadian	Charter	or	Rights	
and	Freedoms guarantees the 
rights and freedoms set out in it 
subject only to such reasonable 
limits prescribed by law as can be 
demonstrably justified in a free 
and democratic society.

     Justice Himel applied the framework 
set out in R	v	Oakes, [1986] 1 SCR 103 
(“Oakes”) to determine if the provision 
could be saved by s. 1.              
     First, Justice Himel held that 
combating social nuisance was a valid 
legislative purpose of pressing and 
substantial concern (para. 448). Justice 
Himel found that the communicating 
provision is rationally connected to the 
social nuisance it is aimed at curtailing 
(para. 464). She noted that evidence 
garnered over the last twenty years 
indicates that street prostitution goes 
beyond being “a simple exercise of 
economic liberty” (para. 458). She also 
noted that for the most part individu-
als engaging in street prostitution are 
marginalized and at a high risk of 
being victims of crime. Much of this 
evidence was not before the SCC in 
1990 (para. 458). Further, the com-
municating provision and the threat of 
criminal sanctions leads street prosti-
tutes to forego proper screening of their 
customers, resulting in hasty decisions 
which can compromise of their per-
sonal safety (para. 460). She noted that 
when the state prevents communication 
that might reduce the risk of harm, the 
burden on the government to present 
justification for the prohibition is high 
(para. 463). Because the impugned 
provision prohibits all	communication 
for the purpose of engaging in prostitu-
tion, not merely those communications 
which contribute to social nuisance, 
and because some of the communica-
tion being curtailed might reduce the 
risk of harm to street prostitutes, Justice 
Himel found that the communicating 
provision does not minimally impair 
the freedom of expression of the ap-
plicants and thus cannot be upheld as 
a reasonable limit under	Charter s. 1 
(para. 437). Also, there was evidence 
that in other countries legislation has 
been introduced that addresses the
 -	continued	on	page	10
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 social nuisance associated with street pros-
titution without curtailing the fundamental 
rights and freedoms of prostitutes (para. 
473). Canada’s communication provision is 
therefore no longer in step with the interna-
tional response to prostitution. In sum, the 
communicating provision failed the propor-
tionality test set out in Oakes.
					In the final stage of the Oakes analysis, 
one must weigh the purpose of the impugned 
law against its effects, both intended and 
unintended (para. 491). Justice Himel noted 
that while neither the law nor its purpose 
had changed since 1990, the available 
evidence about the effects of the law had 
grown in the past twenty years. With regard 
to the salutary effects of the communication 
provision, Justice Himel was impressed by 
evidence (including government reports) that 
had indicated that the law actually had not 
been effective in curtailing social nuisance 
associated with prostitution (para. 491). 
Although the respondent argued that the 
law allows the police to direct prostitutes 
towards social service supports or to capture 
pimps on occasion, Justice Himel concluded 
that the salutary effects of the communicat-
ing provision in combating social nuisance 

are minimal (para. 498). The deleterious effects 
of the communication provision include the in-
crease of "bad dates" (e.g., where the prostitute 
is harmed), the pushing of prostitution under-
ground and the prevention of communication 
that might reduce the risk of harm to prostitutes 
(paras. 499-502).  
     Justice Himel concluded that the “commu-
nicating provision so severely trenches upon 
the rights of prostitutes that its pressing and 
substantial purpose is outweighed by the result-
ing infringement of rights” (para. 504). Thus, 
the communication provision failed to meet the 
proportionality test in Oakes and represented 
an unjustifiable limit on the right to freedom 
of expression (para. 505). So, the violation of 
freedom of expression could not be saved by 
Charter	s. 1.
     Justice Himel then struck down Criminal	
Code ss. 212(1)(j) and 213(1)(c) and struck the 
word “prostitution” from the definition of “com-
mon bawdy-house” in s. 197(1) as it applies to 
s. 210. She declined to delay the application 
of the decision for 18 months, but did stay her 
decision for 30 days to allow the parties to make 
submissions to her about further delaying the 
implementation of the ruling. The Ontario and 
federal government have indicated that they 
intend to appeal this ruling.

     Of particular interest in this comprehen-
sive decision is Justice Himel’s discussion 
of the various alternative legislative regimes 
enacted in other countries to deal with 
prostitution, and their positive and nega-
tive effects. Perhaps Parliament will closely 
examine this information when looking at 
the best legislative response to this long-
standing issue.
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