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Articles 

Mary Jane Mossman, “The Charter and Access to Justice in Canada” in David Schneiderman & 

Kate Sutherland, Charting the Consequences: The Impact of Charter Rights on Canadian Law 

and Politics (Toronto: University of Toronto Press Incorporated, 1997) at 271. 

 
 Summary: This article explores whether or not the Charter has increased access to justice. It 

concludes that, while the Charter has not greatly expanded any right to legal counsel, it may 
have indirectly increased access to justice by increasing awareness and expectations about 
diversity, human rights and disadvantage within and outside the legal profession.  

 Has the Charter increased access to Justice?  
o To answer this question, we have to confront the interaction of law and social change: Is 

law a useful tool to implement social change, or does it have too many limits to kick 
start broad changes? In other words, is law the rearguard or the vanguard of social 
change? The author argues that the relationship between law and social change is 
complex and mutually interactive. Law, then, is both a tool facilitating change, and is an 
obstacle to change.  

 Access to significant justice reform has not occurred under the Charter. It has, however, 
changed many Canadians’ expectations about their legal equality rights, thereby encouraging 
disadvantaged individuals to use the Charter to challenge long-standing practices of 
discrimination. In this way, the Charter has acted as a catalyst for social justice goals. 

 This article looks at  
1. The delivery of Legal Aid services in relation to the Charter, and  
2. The impact of the Charter on the demography and processes of the legal profession.  

 Pre-Charter and Legal Aid: 
o Post-WWII, the use of legislative action to accomplish defined governmental purposes 

increased significantly. In terms of Legal Aid, this focused on bolstering the position of 
the weak (tenants, consumers, employees etc.) 

o Other governmental developments (for example, the creation of Law reform 
commissions), confirmed the role of the federal government in effecting positive social 
change 

o As the Legal Aid system developed, funding sources changed. Legal Aid funding was 
focused on individual criminal matters rather than funding for more systemic issues 
(for example: a lack of affordable housing). This reduced the Legal Aid system’s ability 
to effect social change 

o Pre-Charter, a Legal Aid system was established, but there was no recognized right to 
Legal Aid – it was viewed as discretionary  

 The Charter’s influence on Access to Justice in the form of Legal Aid 
o The Charter did not expand the existence of Legal Aid into a right.  
o The Charter also reinforced narrow, traditional rights and notions of justice. The 

wording of the Charter focused on individual rights (as opposed to systemic/broad 
issues). It also focused on criminal rights instead of civil rights.   

o Individual Charter provisions do not guarantee a right to Legal Aid: 



 R v. Robinson, 1989 ABCA 267 -- section 10(b) does not confer a right for a 
convicted accused to access Legal Aid  

 Section 7 has been a more fruitful ground for access to justice. In R v. 
Rowbotham (1988), 63 CR (3d) 113 (Ont CA), the Ontario Court of Appeal 
overruled a decision to deny funding in a criminal case based on s. 7,  

 In Re Glen Howard, s. 7 was used to guarantee prison inmates representation in 
disciplinary proceedings.  

o Section 15 may be a useful avenue to pursue:  
 Andrews v. Law Society of British Columbia offered the possibility of “poverty” as 

an analogous ground of discrimination under s. 15.  
 R v. Robinson, 1989 ABCA 267 however, dismissed s 15 claim categorically – 

those who are poor with meritorious appeals will be funded, those without 
meritorious appeals will not. There is no unqualified right to Legal Aid based on 
low income.  

 This view fails to recognize the frailties of the justice system.  
 Pursuing the right to Legal Aid under s. 15 of the Charter has many hurdles 

that will be difficult to overcome – courts have been reluctant to view the 
Charter as guaranteeing a general right to counsel.  

 Section 15 claims based on Access to Justice among Legal Aid claimants? 
 Legal Aid services focus on criminal offences – these people are 

overwhelmingly male. It is more difficult to get Legal Aid in situations 
that affect women more frequently (family law matters, for example). 
Men accused of domestic violence may receive Legal Aid, but woman 
cannot get access to Legal Aid to divorce him. 

 In order to fully improve the system, a more holistic approach is 
necessary to examine the root causes of crime against women to look at 
the cultural conditions that foster these crimes.  

 The Charter’s Influence on the Culture of the Legal Profession 
o In the legal profession, academics and task forces have been more willing to address 

broad equality issues (more so than what is seen in relation to Legal Aid). 
o Starting in the 1970’s, there was a big demographic change in law schools, and a push 

for the enrollment of mature students and aboriginal students. This was a positive 
development, but it did not fully address the inequality of access to the legal profession 
for minority students.  

 This is especially the case for female minority students. This change did not 
address the different experiences among women in the legal profession (based 
on race, class or disability etc.) 

o Post Charter, law commissions have come on board to tackle equality issues. In addition, 
in the post Charter-era, law schools, provincial law societies and the CBA have 
significantly engaged with equality issues.   

 On this basis, it is arguable the Charter has significantly impacted the legal 
profession through education and legal practice.  

 This suggests that Charter equality guarantees have been more effective in 
making change in the legal profession than in the case of Legal Aid.  

o However, the Charter may not have had any substantive change on equality for 
the legal profession either: 

1. Existing research focuses on documenting inequality in the legal 
profession. It does not focus on eliminating this inequality.   

2. The legal profession has demonstrated a massive resistance to change. 
There is a lack of an internal culture of dissent in the legal profession. A 



very small number of complaints are made to the law society by lawyers 
– suggesting that issues are going unreported  promotions depend on 
accepting the status quo. 

 Although Charter equality guarantees appear more advanced for lawyers 
than their Legal Aid clients, in reality, achieving equality has been 
elusive in both groups.  

o We need to look at legal and social change and the role of 
equality guarantees in achieving substantive change in access to 
justice.  

o The traditional focus on individual representation has created a barrier to extend 
Charter equality guarantees to create a right to Legal Aid for those other than accused 
criminals. In addition, the reluctance to treat poverty as an analogous ground of s. 15 
discrimination has stifled the utility of the Charter in challenging Legal Aid restrictions.  

o The Charter has been generally ineffective at increasing access to justice.  
o There is a necessity for change in the legal system, those who know discrimination have 

the choice to educate or denounce. Those who do not know discrimination have the 
power to learn or deny and retrench. The answer should be obvious to those who seek 
to increase access to justice.  

 

Michelle Flaherty, “Self Represented Litigants: A Sea Change in Adjudication” in Graham 

Mayeda & Peter Oliver, Principles and Pragmatism: Essays in Honour of Louise Charron 

(Markham: Lexis Nexis Canada Inc, 2014) at 323. 

 Summary: This article argues that the increased presence of self-represented litigants in 

the courtroom requires judges to rethink the traditional impartiality model. Specifically, 

judges ought to adopt a “substantive impartiality” model that is akin to the “substantive 

equality” concept. In the same way that identical treatment does not foster or promote 

equality, neither does identical treatment create impartiality in the courtroom.  The goal for 

judges is fairness. Fairness may require assistance for SRLs (within bounds) to allow their 

case to be given a fair opportunity to be heard on its merits.  

 The wave of self-represented litigants (SRLs) has continued to grow as the cost of litigation 

drastically increases. Much of the literature about this growth has focused on 

administration of the justice system and how to change it. This article argues that, in 

addition to administrative changes, we must change the way we view adjudication when 

dealing with SRLs. 

 The growth of SRLs has already changed how the justice system is administered to some 

extent (for example: the role of assistance in drafting documents).Traditionally, SRLs were 

viewed as choosing to represent themselves. They were not seen as being entitled to 

accommodation or differential treatment on this basis. We now know that in the current 

climate, self-representation is increasingly not a choice.   

 With this in mind, what principles ought to guide the adjudication of cases involving SRLs? 

 Adjudicators have a traditional approach to impartiality that is one-size-fits-all. The 

adjudicator acts as an umpire between two parties. This approach arose in the outdated 

model when generally all litigants were represented by counsel. 

 What is needed now is substantive impartiality  a term akin to substantive equality 

o Identical treatment is not necessarily appropriate or conducive to equality 



 Judges sitting back and treating SRLs the same as parties represented by 

counsel does not create an impartial setting. We must take a substantive 

approach to impartiality  it is not necessarily about treating them the 

same, it is about treating the other person fairly 

 When dealing with SRL’s, true neutrality often requires a form of engagement that may 

seem inconsistent with traditional expectations for the appearance of neutrality. An 

impassive adjudicative approach does not address the reality that SRL’s are representing 

themselves out of economic need rather than choice  the world of litigation is complicated 

and nuanced and without training they are unlikely to be able to present their cases 

effectively.  

 There are generally two approaches adjudicators take to SRLs: 

o Back off and treat them the same as any other litigant; or  

o Provide a measure of assistance to ensure they have a fair opportunity to present 

their case.  

 Research suggests that an SRL’s chance of success depends as much on the 

approach the judge takes than the merits of the case  

 Obviously, no level of adjudicative assistance will place an SRL on the same footing as one 

with a lawyer  substantive impartiality does not equal perfect parity – but the goal is 

fairness.  

o The degree of assistance owed was described in the oft quoted decision of Davids v. 

Davids, [1999] 125 O.A.C. 375 at para. 36  fairness demands the SRL have a fair 

opportunity to present his case to the best of his or her ability. They must treat the 

litigant fairly and attempt to accommodate the unfamiliarity with the process.  

 Sometimes, however, SRLs need more than latitude, they need assistance and information  

o This is a difficult line to walk  how do you maintain substantive impartiality while 

respecting the rights of the other party? What type of assistance should be 

appropriate? How to navigate the zone between fairness and impartiality? 

 There are two general categories of assistance to provide: 

 Procedural: helping SRLs understand the steps in litigation and their 

procedural obligations. They need assistance understanding 

procedure and relaxing some rules of procedure 

 Substantive: This is more controversial. Is it appropriate for a judge 

to explain the applicable law and question witnesses?  

 In addition, there is not always a clear line between substance and 

procedure. For instance, is relaxing the rules of evidence procedural 

or substantive? 

o The procedure vs. substance divide is not always easy, but it helps balance what an 

adjudicator can do. Many people view procedural information as okay, because its 

transmission often just explains how a litigant can do what they‘ve already decided 

to do.  

 Providing this type of information is essential to increasing access to justice. 

Research suggests that SRLs views of fairness are more driven by process 



than outcome  when rules are explained to them; this can enhance the 

fairness of the process. 

 The Canadian Judicial Council (CJC) has come out with a statement of principles on how to 

treat SRLs. This statement goes beyond merely procedural aspects  it suggests that judges 

should explain the relevant law and its implications, provide information to help them 

assert their rights in court, and ensure that procedural and evidentiary rules are not used to 

hinder an SRL unjustly. Notably, the Judicial Council states that Judges can question 

witnesses and determine the order of evidence  

o The CJC statement is interesting in that it advances a position in support of 

substantive assistance, not just procedural guidance. Judges have arguably been 

doing this for a long time, but have not been recording it in decisions. The CJC 

statement is particularly important then, because it serves to codify measures that 

have been going on without documentation for some time. 

 What types of judicial assistance typically seen in the case law? 

1. Judges bending the rules of procedure and evidence when dealing with SRLs. 

2. Judges providing additional guidance to SRLs regarding the application of legal rules. 

3. Judges searching pleadings more liberally for statements constituting a meritorious 

claim or defence.  

4. SRLs are often given more second changes before consequences for non-compliance 

with a rule is imposed. 

 Judges do not, however, view being an SRL as an exemption for the rules of evidence. There 

are many examples where the rules would not break to accommodate an SRL.  

 Fairness dictates that adjournments should be granted more often to SRLs. This is not, 

however, an automatic entitlement to an adjournment or all procedural rules bending all 

the time for SRLs. 

 There is ambiguity around a judge’s ability to help an SRL raise arguments. However, we 

have seen judges raise statutory defences, limitation period constitutional arguments and 

requests for adjournments on behalf of SRLs. 

o In the criminal context, this has been around for a long time. Criminal judges are 

required to inquire into Charter deprivations, even when not raised by a defendant  

o Sometimes, adjudicators are required to raise constitutional issues to ensure their 

judgments must be consistent with the Charter. 

o The NSCA has found that where an SRL may be compromising privilege, a judge is 

obligated to inform him of this fact  

o There are limits on what can or should be done: a trial judge should not instruct a 

litigant on the nuances of an extremely complicated body of knowledge, nor should 

the trial judge be suggesting theories or weaknesses that ought to be pursued. This 

is patently unfair and unduly onerous.  

 A judge cannot be providing strategic litigation advice 

o The article ends by reference to PIPSC v. Bernard, which (at the time of reading) had 

yet to be released. See on this case below. 

 



Patricia Hughes, “Defining Access to Justice: The Charter and the Courts (And the Law 

Commission of Ontario)” (2011) 29 Natl J Const L 119. 

 Summary: Access to justice is a concept underlying, but not embodied by, the Charter. In 
the same way that Charter principles have to inform the common law, access to justice 
should inform the reform efforts of provincial law societies and commissions. However, law 
reform commissions are not bound to apply the minimum Charter standards. In making its 
recommendations, it ought to at least meet, and possibly go beyond, the minimum 
standards articulated by the Courts in reforming laws to advance access to justice. 

 The phrase “Access to Justice” is not found in the Charter but it embodies the purpose of the 
Charter and its provisions. It is a concept akin to dignity. It transcends any one particular 
constitutional rule or norm and finds its expression through Charter rights (especially ss. 7 
and 15). It is a goal of our system, informed by but not encompassed by the Charter. 

 The Charter and Law Reform 
 The Charter informs the development of the common law. Therefore, it must be part of 

the analysis undertaken by research groups and law commissions. 
 The Law Commission of Ontario (LCO)’s role is to make recommendations to increase 

access to justice. In doing so, it should establish its own standards for access to justice 
that at least meet (but can go beyond) the Charter’s guarantees. 

 What is access to justice?  
 For some people, access to justice encompasses various “pre-conditions” to accessing 

courts and decision makers. This includes physical accessibility to a court house, as well 
as proper signage and interpretation services.  

 For other people, access to justice also includes the ability to use the legal system 
meaningfully, including the ability to present ones case effectively. This often means 
legal representation. These people believe that low income should not equate to inferior 
justice. 
 In Christie v. British Columbia (Attorney General), 2007 SCC 21 the Supreme Court of 

Canada held that there was no broad-based constitutional right to Legal Aid. State-
funded representation may, however, be constitutionally mandated in particular 
contexts (for example, in criminal and child protection cases). 

 In British Columbia (Minister of Forests) v. Okanagan Indian Band, 2003 SCC 71, the 
Supreme Court of Canada recognized the financial burden faced by individuals who 
wanted to advance constitutional litigation. The Court considered advanced costs 
awards as a mechanism to assist constitutional litigants.  

 The Court has also, however, made clear that advanced costs awards will be 
exceptionally rare (see Little Sisters Book & Art Emporium v. Canada (Minister of 
Justice), 2007 SCC 2).  

 Still other groups of people feel that access to justice demands substantive law to be 
responsive to the experiences of diverse groups of people.  

 Two cases outline the interactions between substantive law and access to justice 
concerns for diverse groups of people: 
 Bruker v. Marcovitz, 2007 SCC 54: This decision dealt with the breakdown a 

traditional Jewish marriage. The defendant husband agreed (but then refused) to 
agree to end the religious marriage. His consent was required to complete the 
religious divorce, and the ex-wife brought the matter to the Ontario Court of Justice. 
The majority treated the agreement to end the religious marriage as a matter of 
contract that was enforceable. The dissent would have refused, because religion is 
not an independent source of law in Canada. The majority’s result seemingly 
provided the plaintiff with access to justice (her ability to get legally divorced after 



receiving the religious divorce), but what about the defendant? For him, access to 
justice includes recognition of his religious beliefs. These beliefs were ignored in the 
decision. 

 R v. Kapp, 2008 SCC 41: the Supreme Court of Canada considered a s. 15(1) Charter 
claim brought by a non-aboriginal group of fisherman, who alleged that aboriginal 
fishing rights discriminated against them. The majority dismissed the claim on the 
basis of s. 15(2). The concurring judgment would have dismissed the claim on the 
basis of s. 25 of the Charter. He found that s. 25 of the Charter was a substantive 
right that could defeat a s. 15(1) claim.  This approach provides the suggestion of a 
constitutional vehicle for aboriginals to access justice in a broad sense.  

 Two further examples demonstrate how the Court uses substantive law to thwart access 
to justice for different groups of people:   
 In Alliance for Marriage & Family v. A(A), 2007 SCC 40, the Court confirmed that a 

case was over when the parties no longer wished to pursue it, regardless of an 
intervener’s concerns or the need for a precedent on point. 

 In Giacomelli Estate v. Canada (Attorney General), 2008 ONCA 346 the Ontario Court 
of Appeal held that Charter claims under ss. 7 and 15 cannot continue after the 
death of the original claimant.  

 What role does the LCO have to play in promoting access to justice? 
o Charter claims have only partially increased access to justice 
o The basic issues with access to justice are bigger than litigation. They go beyond 

what litigation can offer. While constitutional litigation on access to justice should 
not be abandoned, it is important to look at other methods.  

o Agencies external to the court can play a role in this. They can dedicate much more 
time and effort to advancing access to justice. The LCO cannot make law like a 
government or a court, but it can do important things. “What [the LCO] can do is 
look at access to justice issues,       sometimes the same issues as those before courts 
(although it will not address an issue that is actually being litigation), through a 
broad lens, bringing to bear the views of others.” 

 The LCO is focused on access to justice, and can use this mandate to address issues 
that are not being dealt with systemically by other groups. It can infiltrate their 
perception of other issues in law reform. Its recommendations ought to be broad 
based and look to sectors outside of the law. 

 Constitutional litigation can attract attention to a cause and stimulate meaningful 
debate. The LCO’s (non-intervener) work may not invite this level of broad 
attention, but it invites the participation of groups that would otherwise not be 
involved in the conversation. The LCO’s efforts to engage different communities in 
conversations can enhance public awareness and law reform and the capacity of the 
system. 

 Conclusion 
o The SCC’s record on access to justice has not been reassuring. Access to justice can 

be stymied by the law itself (see: Giacomelli). These decisions reveal the limits of 
relying on the courts to answer “big questions”.  

o The SCC is more concerned about “keeping its place” than it had been in prior years.  
o Some constitutional questions cannot be left to the courts alone. Constitutional 

questions, while not always labelled as such, ought to be addressed by agencies with 
a broader mandate and capacity to address these issues through a more nuanced 
lens with the involvement of more people than can participate in court proceedings.   

 



Micah B. Rankin “Access to Justice and the Institutional Limits of Institutional Courts” (2012) 

30 Windsor YB Access Just 101 

 
 Summary: Many Canadians are unable to access courts, yet governments are unwilling to 

address the problems and courts are unwilling to impose even modest constitutional 
obligations. This paper reviews the access to justice crisis as it impacts judges and courts. It 
argues that the government’s failure to comprehensively address access to justice compromises 
judicial independence. Ultimately, the paper concludes that judges have a constitutionally 
entrenched power to appoint state-funded legal counsel when it is necessary for them to 
support one or more of the values underlying judicial independence. This stands in contrast to 
Charter-based appointment powers. 

 Access to Justice In Canada: Concepts and Rationales 
o A2J means different things to different people. The author considers access to justice a 

continuum, with formal conceptions on one side, and substantive conceptions on the 
other. Formal conceptions focus on background pre-conditions to effectively accessing a 
court. Substantive conceptions focus on equality of outcome – the ability to achieve 
substantive justice. Under this idea, access to justice means more than access to law. 
Access to justice cannot be achieved merely by removing interface obstacles. Formal 
approach = service oriented. Substantive approach = multidimensional and integrated 
approach.  

o These conceptions share a normative commitment to equality, upholding the rule of law 
and the participation of citizens in legal governance.  

o These approaches are focused on obstacles faced by individual litigants. Much of the 
scholarship neglects to consider how the problems may implicate or affect courts or 
judges.  

o There is a crisis of legal representation in Canada. It is drastically underfunded. Service 
delivery models have remained relatively unchanged since the 1970s. This has left a 
massive collection of unmet legal needs, and an explosion of self-represented persons in 
court. 

o There has been considerable Charter litigation on the right to state funded counsel – 
these responses have been largely underwhelming. Since the Prosper decision (see 
summary) courts have been clear that s. 10(b) does not create a right to counsel, but 
only requires that an accused be informed of, and have the opportunity to exercise, his 
or her right to retain and instruct counsel. 

o Sections 7 and 11(d) provide a modest right to counsel where trial fairness requires it. 
The Court was clear though that the Charter did not constitutionalize the right of poor 
accused’s to be provided with funded counsel. It only demands a lawyer where it is 
essential to trial fairness. This response is case by case, it has not prompted systemic 
review.  

o Section 15 has also been advanced on the basis of gender and poverty discrimination. 
While untested, the author is skeptical that this claim could succeed. The structure of 
the s. 15 test, and the statements from lower courts, would make claims such as these 
unlikely to succeed.  

o The rule of law has been the only non-Charter based constitutional argument advanced 
for a right to Legal Aid. It was unsuccessfully invoked in the Christie decision (see 
outline). 

o It is unlikely the court will change its course without a new approach to unrepresented 
litigants. A fresh approach may involve a new perspective – instead of focusing on 



individual litigants, we ought to focus on the impact of inadequate Legal Aid on courts 
and judges 

 The Concept of Judicial Independence 
o There are different approaches, but they essentially seek to set minimal conditions and 

mechanisms in place for judges to be able to make decisions without fear or 
vulnerability to reprisal.  

o Author views Judicial independence as a bundle of rules, guarantees and mechanisms: It 
is instrumental – it is a means to an end and not an end in and of itself. It is also 
relational – it refers to the relationship between the judiciary and other parts of the 
political scene. It is also relative, it can vary in different situations. 

 Judicial independence has sources in the Constitution Act, 1867 (ss. 96 – 100) and the Charter 
(11(d)).  A judicial decision post-Charter (Reference Re Remuneration of Judges, [1997] 3 SCR 3) 
expanded on the substance of independence that is protected by the Constitution Act – it 
preserves essential constitutional values. In Valente v The Queen, [1985] 2 SCR 673 three pillars 
of independence were described: security of tenure, financial security, and administrative 
independence. 

 The author argues that the three values underlying judicial independence can be compromised 
when litigants are denied access to courts.  

o Judges are dependent on people to initiate proceedings in order to exercise their 
powers and on litigants to provide them with the evidence and argument they need to 
render decisions impartially. An inability to access courts undermines this 
independence. 

o Impartiality and independence are inextricably linked: one part of the bundle of 
“independence” rights and guarantees is impartiality – a judge’s ability to to maintain an 
impartial attitude towards the outcome of a proceeding. This can be threatened from a 
variety of sources, not just government intervention. 

 Impartiality requires many things of judges: that they decide cases without actual basis, 
prohibiting them from participating in proceedings that may raise an apprehension of bias, how 
people interact with judges.  

o Legal rules are also supposed to be impartial.  
o Rules of process must be impartial. It may lose this impartiality if it fails to 

account for significant differences between the participants.  
o A process that systematically ignores litigants is unfair. While not applied in the case of 

self-represented litigants, there is a sense that a judge is not capable of being impartial if 
forced to give judgment without hearing one party’s side of the story. What makes 
courts of law different from other types of adjudication is that, in court, structures are in 
place to ensure decisions are reached the disputants are assured they can present their 
case. 

o The rules of court presume that each side can participate equally in a dispute.  
 The author argues that many self-represented litigants are unable to participate meaningfully in 

the adversarial process, and this can open up space for partiality in proceedings. The rules that 
require judges to remain passive prevent them from compensating for a self-represented 
litigant’s inability to provide them with the evidence and argument they need to be impartial. 

 Some of these problems can be fixed by recognizing that judges have the power and sometimes 
the duty to appoint state-funded counsel where it is necessary to support their independence. 
By attaching this duty to the constitution, rather than the Charter, the power extends beyond 
the criminal sphere or merely state action.  



Patricia Hughes, Supreme Court of Canada Constitutional Cases 2007: Defining Access to 

Justice (2008), 42 SCLR (2d) 517. 

 Summary: 
 Access to justice is not just about physical and financial access to courts but substantive access 

to allow people to enforce their rights.  
 It is difficult to come up with an all-encompassing definition of access to justice. It should not be 

limited just to the formal legal system. 
 The barriers to justice are not just economic – they are social and psychological (ex: immigrant 

women, cultural norms and vulnerability). When considered in its broader context, access to 
justice will involve constitutional decisions discussing, for example, equality. Does the law allow 
for equal access to justice among minorities?  

 (the article then provides an explanation of the Christie decision and its history  see the case 
brief below). 

 Chief Justice MacLachlin has given speeches triumphing access to justice and the failure of a 
system where people cannot afford to access justice. The unanimous court in Christie, however, 
declined their opportunity to alleviate an access to justice issue – they defined the right being 
sought in the broadest way possible (“a general right to counsel”) and with that definition, 
defeated Christie’s hope of success.  

o The Court “read down” the Charter to hold that the presence of s. 10(b) precludes any 
other general right to counsel. One could argue that s. 10(b) focuses on the criminal 
context and the right to be informed of the right to counsel on arrest and detention. 
Moreover, no one suggests that s. 10(b) is the only Charter right that includes a right to 
counsel, it is embodied in s. 7 as well.  

 This narrow discrete view of rights as watertight compartments is not in 
keeping with what we have typically seen in Charter litigation  a holistic view 
of the Charter as a whole document. 

o The Supreme Court’s decision narrowed our conception of rule of law to one of 
procedure.  

 In BC Employees’ Union v. British Columbia Attorney General, [1998] 2 S.C.R. 214, CJC Dickson 
stated that “there cannot be a rule of law without access, otherwise the rule of law is replaced by a 
rule of men and women who decide who shall and who shall not have access to justice”  in 
Christie the court parsed its words, indicating that there was no general constitutional 
guarantee of a right to counsel. 

o The court in Christie failed to treat the rule of law as a separate grounding for 
constitutional rights, and failed to use the rule as a method of interpreting the text. The 
decision “highlights the difference between the Supreme Court of Canada’s aspirational 
statements about the importance of access to justice, and its reluctance to play a 
significant role in securing access when it might be in tension with a limited view of the 
extent it should impose financial obligations on the legislature” 

 The author then moved on to discuss Little Sisters Book & Art Emporium v. Canada (Minister of 
Justice), 2007 SCC 2 (Little Sisters (No 2)), a case that tested the capacity of a party to litigate in 
the public interest. The claimant sought interim costs to fund public interest litigation. The 
Supreme Court of Canada declined to order interim costs and the action failed to proceed. The 
article provides a summary of the Little Sisters litigation history and compares it with 
Okanagan decision (which did award interim costs) (these two cases are summarized more 
fully below). 

o The majority in Little Sisters saw the claimants as fighting an individual private issue. 
The Court say no public injustice in this case. By contrast, in Okanagan, the litigants 
were thrust into litigation by the province.   



o In reaching its decision on Little Sisters, it narrowed Okanagan as a precedent, by 
limiting it to an exceptional convergence of factors. It was an evolutionary (not 
revolutionary) step in interim costs for public interest litigation 

o The major difference in the decisions is that Okanagan was viewed as a matter of public 
interest, whereas Little Sisters would not be of public interest unless it was found that 
customs was acting unconstitutionally. 

 As with Christie, the framing of the case was crucial to the determination. It 
expanded the claim in Christie, but narrowed it in Little Sisters. Both re-
characterizations were fatal to the appeals.  

 A.A. denied intervenor status  
 

Dana Phillips, “Public Interest Standing, Access to Justice, and Democracy under the Charter: 

Canada (AG) v. Downtown Eastside Sex Workers United Against Violence” (2013) 22 Const F 

21. 

 Summary: This article is a case comment on Canada (AG) v. Downtown Eastside Sex Workers 
United Against Violence (SWAUV), 2012 SCC 45 [SWAUV], and in particular, its approach to 
public interest standing. It also considers the potential implications of Justice Cromwell’s 
new approach to public interest standing on future litigation. 

 SWAUV asked if a group focused on protecting vulnerable sex workers have standing to 
challenge the criminalization of prostitution on behalf of prostitutes. It represents a 
significant break with prior jurisprudence on public interest standing  for the first time, 
the Court viewed public interest standing as an access to justice issue   

 Historically, standing was only granted to those with interests directly at stake (private 
standing). Starting in 1974, the move to public interest standing was built.  

 Public interest standing tends to arise when litigants want to challenge government action 
with broad social effects. Therefore, it is very important in Charter litigation. 

 Some commentators argue that Charter litigation limits democracy, because it places too 
much power in the hands of unelected judges. This paper argues that the Charter sustains 
democracy by providing for the consideration of all voices (including minority voices), and 
that public interest standing assists in this goal. 

 In order to provide democratic protections, the Charter must be accessible to minority 
groups. This includes a) an active promotion of access to justice, especially for marginalized 
groups, and b) a systemic perspective of Charter rights.  

o The expansion of public interest standing, it is argued, promotes both of these ends 
 SWAUV recognizes the crucial role of public interest perspectives.  
 Public Interest Standing prior to SWAUV: 

o Thorson v Canada (AG) (1974), [1975] 1 SCR 138: Courts have the discretionary 
power to allow members of the public to bring constitutional challenges to 
legislation where no individual or class is particularly affected by it, but where the 
Attorney General refuses to act 

o McNeil v Nova Scotia (Board of Censors), [1978] 2 SCR 662, Borowski v Canada 
(Minister of Justice), [1981] 2 SCR 575 and Finlay v Canada (Minister of Finance), 
[1986] 2 SCR 607 solidified the three part test for public interest standing: 

1. There is a serious issue as to validity (this includes an implicit 
assessment of Justiciability and the proper role of the courts); 

2. The litigant has a genuine interest in the validity; and 
3. There is no other reasonable and effective manner for the issue to be 

brought before the court.  



 The third branch of the test became the focus. In Canadian Council of 
Churches v. Canada (Minister of Employment and Immigration), [1992] 1 
S.C.R. 236, the Court took a narrow view of step three. This narrow view was 
re-asserted in Canadian Bar Association v. British Columbia, 2006 BCSC 1342. 

o Pre-SWUAV, the main justification for public interest standing was the need to avoid 
immunizing government laws and actions from judicial scrutiny. Access to justice 
was never articulated as a separate rationale. Moreover, the test was focused on 
limiting public interest standing, not on the reasons for granting public interest 
standing.  

o Marginalized groups often lack resources to advance Charter litigation. Public 
interest standing is a mechanism by which marginalized groups can effectively 
participate in adjudication of important social issues. 

 Public interest litigants are crucial to realizing the Charter’s democratic potential because 
they illustrate the systemic impacts of the law on the most vulnerable people. 

 Unfortunately, despite widespread agreement that Charter cases call for a more liberal 
approach to public interest standing, courts have struggled to depart from the private law 
paradigm.  

 This view is analyzed through the public interest standing test: 
o Serious issue as to validity: public interest litigation often focuses on politically 

charged issues – this has made courts wary of overstepping institutional 
boundaries. The courts have addressed this by incorporating Justiciability into the 
first stage of the test. 

o The litigant has a genuine interest in the validity question: this has focused on the 
preservation of judicial resources to exclude mere “busybodies”. The author argues 
that the concern for scarce judicial resources is largely overblown, and given the 
complexity and cost of Charter litigation, a wave of public interest suits is unlikely: 
“it is a spectator that haunts legal literature, not the courtroom”.  

 Indeed, systemic litigation may actually promote efficient use of judicial 
resources. Public standing litigation can resolve broad issues of general 
importance en masse, thus increasing efficiency.  

o The courts have focused on the preference for the private interest model as the way 
to best serve Charter ideals, because: specific context grounds a dispute, private 
litigants that are directly affected are the most motivated, thus ensuring the best 
advocacy. This preference must be reanalyzed in light of the public nature of Charter 
litigation.  

o The assumption that public interest litigants are less motivated is false. A more 
useful question is whether the public interest litigant has the required resources, 
perspective and relationship to those directly affected by the claim.  

o The logic for preferring private litigants is not persuasive in Charter litigation, which 
often raises broad, systemic issues (thus demanding a systemic approach). This is 
clearly reflected in Charter litigation and the increased reliance on legislative facts, 
theory, social science evidence and international jurisprudence.  

o In Charter litigation, when the courts focus closely on the individual rather than the 
systemic issues, the point of the claim is often lost. This occurred in Little Sisters 
Book and Art Emporium v. Canada (Commissioner of Customs and Revenue), 2007 SCC 
2: “where a problem is systemic in nature, a preference for individualized litigation 
is highly likely to produce individualized remedies and solutions that do not resolve 
the issues systemically.” 

 Analysis of SWUAV: 



o The prospective public interest litigants were a non-profit organization created by 
former and current sex workers: the Downtown Eastside Sex Workers United 
Against Violence Society. 

o They sought a declaration that the criminal code bans on (among other things) 
“bawdy houses” violated ss. 7, 15, 2(b) and 2(d) of the Charter because it deprived 
women of the ability to do their job safely.   

o The Chambers Judge denied standing for the litigant, finding it failed the third part 
of the public interest standing test: individual women whose rights were directly 
affected could bring these challenges as of right.  

o The BCCA reversed, and granted public interest standing. The majority emphasized 
that the claim was broad and systemic and the court was considering the combined 
constitutional effect of provisions on a particular group.  

o The SCC agreed with the BCCA and upheld the decision. Justice Cromwell called for a 
flexible and purposive approach to public interest standing, especially with respect 
to the third branch of the test.  

 Cromwell J. reformulated the third stage of the test: rather than asking if 
there was “no other reasonable and effective means” to bring the action, the 
test now asks if the current action is a “reasonable and effective means” of 
raising the issue. 

 Cromwell J. also provided a list of factors to consider in answering this 
question, including: the plaintiff’s capacity to bring the claim, whether the 
case is of public interest, whether there are realistic alternative means 
which would be more efficient, and the potential impact of the proceedings 
on the rights of others who have a direct interest in the action.  

 Cromwell J. applied his factors to the current case, finding public interest 
standing appropriate. He also noted that the proposed litigants were 
pursuing the action competently, and emphasized the systemic nature of the 
challenge (which tipped in favour of public interest standing). 

o Cromwell J.’s call for a flexible approach transformed the discrete three part test 
into a purposive balancing of factors. Reversing the barrier of stage three is a 
significant step forward for public interest standing. This rephrasing shifts public 
interest standing from the exception to the rule 

o The decision gives important contextual factors for public interest standing analysis. 
He asks that consideration be given to how the decision will affect those with an 
equal or greater interest in the claim.  

o This decision paves the way for systemic issue Charter challenges in the future.  
o SWUAV validates the importance of public interest litigation, which transcends the 

interests of those most directly affected.  
o Some vestiges of the private law paradigm survive SWUAV. The Court still insists 

that private interest litigants ought to take priority in the courtroom.  
o The author provides two suggestions going forward: 

 Eliminate the three-part test all together – it is simpler to focus on 
underlying rationales (both for and against granting standing) 

 Public interest standing, as it currently exists, permits claims by privileged 
parties seeking to curtail the rights of disadvantaged groups (see, for 
example: Chaoulli v. Quebec (Attorney General) and Borowski v Canada 
(Attorney General)). Therefore, any inquiry into public interest standing 
ought to ask “does the public interest litigant represent a disadvantaged or 
marginalized group?” 



o Public interest standing opens the door to a more public conception of 
constitutional litigation.  

o In SWUAV, the court shed its private law trappings and transformed its 
understanding of the role played by public interest standing. The transformation is 
not, however, complete.  

D. Jane Bailey, “Reopening Law’s Gate: Public Interest Standing and Access to Justice”, (2011) 

44 UBCL Rev 255. 

o Summary: This article focuses on the role of judges in facilitating or impeding access to 
justice through their approach to public interest standing. It criticizes the pre-SWUAV public 
interest standing test as overly simplistic and un-contextualized. In particular, the blind 
preference for individual litigation fails to appreciate the economies offered by public 
interest standing, and the unfair burden this preference placed on the Canada’s most 
vulnerable and poor. It then provides an overview of developments in the test for public 
interest standing up to release of the article (in 2011). 

o Perceptions about barriers to justice focus on procedural rules and lawyers. This perception 
ignores the role judges have within the courtroom in facilitating or barring access to justice. 
This is particularly evident in analyzing the judicial approach to public interest standing 

o This paper analyzes the judicial treatment of the public interest standing test.  
o Three concerns animate the debate public interest litigation and ensure the “right” litigant 

brings the “right” issues before the court:  
 Assuring the economical use of scarce judicial resources; 
 Ensuring an adequate factual context exists for the resolution of the legal issues 

raised; and 
 Taking into account the “proper role of the court” by, among other things, 

foreclosing on judicial review of purely political questions as opposed to legal ones. 
o Historically there was a very strict test for public interest standing. Originally, the Attorney 

General alone had standing to bring public interest litigation.  This was expanded to cases 
where a litigant was exposed to special damages, or an individual was given permission to 
bring the action by the attorney general.  

o This strict approach was expanded by four supreme Court of Canada decisions (Thorson v. 
Attorney General of Canada, [1975] SCR 138; Nova Scotia Board of Censors v. McNeil, [1976] 
2 SCR 265; Canada (Minister of Justice v. Borowski, [1981] 2 SCR 607 and Finlay v. Canada 
(Minister of Finance), [1986] 2 SCR 607).  

o These cases recognized judicial discretion to allow public interest litigation when a three 
part test was satisfied: 

 There is a serious issue of invalidity of legislation or public action 
 The plaintiff is directly affected by or has a genuine interest in the validity of the 

legislation or public action; and  
 There is no other reasonable and effective manner in which the issue may be 

brought before the Court.  
o Unfortunately, this test was used to (largely) close the gate to public interest standing.   
o The SCC indicated in Canadian Council of Churches that courts preferred individual litigants 

and facts. With regards to the third criteria, the court suggested that the mere existence of 
directly affected people who could commence litigation was sufficient to bar public interest 
standing.  

o Canadian Council of Churches made three unacknowledged policy and equality choices:  



 Stage three of the test stands for the proposition that directly affected individuals 
are always a better avenue for bringing litigation. This is an unnecessary automatic 
presumption, especially in the face of systemic problems.  

 It presumes that individual litigation is more efficient than public standing litigation. 
This is a false dichotomy – there are many situations one can envision where public 
interest litigation would be more efficient than a piecemeal individual litigation 
approach. Furthermore, individual litigation with piecemeal solutions precipitates 
individualized and piecemeal reforms – this is ill suited and inefficient when dealing 
with a broad systemic issue.  

 The un-contextualized preference for individual litigants places a burden on the 
most vulnerable and marginalized members of society to advance individual claims 
to change broad systemic issues.  Having private standing to context an alleged 
public wrong does not realistically ensure that the directly affected individual will 
have the economic, emotional and social resources to launch constitutional legal 
challenge.  

o “Taken together, the policy and equality outcomes of the Canadian Council of Churches 
approach clearly illustrate the capacity of judicial decision-making to at best ignore and at 
worst deepen the active to justice crisis by effectively closing law’s gate to public interest 
claims brought on behalf of vulnerable Canadians.” 

o The Chaoulli v. Quebec (Attorney General), 2005 SCC 35 decision arguably sought to re-open 
the gate of public interest standing. The mere possibility that directly affected individuals 
existed did not act as a bar to public standing litigation.  

o After Chaoulli articulated a broader approach to public interest standing, some judges 
hopped on board, while others rejected the invitation.  

 In Morgentaler v. New Brunswick, 2009 NBCA 26 New Brunswick Court of Appeal 
held that Dr. Morgentaler did have public interest standing. The court held that it 
was not reasonable to expect a woman to assume the role of plaintiff in a court 
challenge affecting her right to have an abortion.  

 In the televised hearing of the appeal, Chief Justice Drapeau remarked that the only 
woman who could do this would have to be very wealthy, while Dr. Morgentaler was 
appearing before court indicating that he could raise the funds himself.  

 Like Chaoulli, this decision highlights the importance of the social, emotional and 
financial position of the prospective private litigants when discussing stage three of 
public interest standing. 

 The Canadian Council of Churches decision takes an unnecessarily individuated 
approach to standing, particularly where the individuals directly affected are 
already socially vulnerable and it is alleged that the impugned provisions 
systemically collude to exacerbate that vulnerability  

 Additionally, when taking the position of vulnerable people, public interest litigation 
offers a solution that is likely to be more efficient in dealing with a comprehensive 
challenge.   

o Reader’s notes: the key to allowing public interest standing: a focus on the realistic lived 
experience of the potential private interest litigant. 

Case Law 

Christie v. British Columbia (Attorney General), 2007 SCC 21 

 Ratio: There is no general constitutional right to access legal counsel in civil cases. 



 Facts: The British Columbia government imposed a tax on the purchase price of legal 

services to facilitate Legal Aid. However, the money collected under it went to general 

revenue.  There was no evidence that the tax revenues were actually used to advance access 

to justice. A lawyer specialized in servicing low-income clients (Mr. Christie) challenged the 

constitutionality of the tax. He argued that there was a constitutional right to core aspects of 

access to justice (including access to counsel in some cases), and that the tax made it 

impossible for some low income clients to retain counsel. He files affidavits from potential 

clients to this effect. 

 Lower Courts: Mr. Christie’s argument was accepted by the Chambers judge and the Court 

of Appeal. They held that there was a fundamental constitutional right to core aspects of 

access to justice, including the opportunity to obtain legal services from qualified 

professionals. This right was infringed by the provincial tax. 

 Holding: The Supreme Court of Canada allowed the appeal, overturned the lower court 

decision, and found in favour of the provincial government.  

 Reasoning: The Court characterized Mr. Christie’s claim as one seeking a right to effective 

access to courts that could only be obtained by access to counsel. In other words, he was 

seeking the constitutionalization of a specific type of access to justice. It expressed 

considerable concern as to the scope of what was being sought. The Court viewed the right 

to be represented by a lawyer as a broad right which would cover most if not all court and 

tribunal proceedings involving an individual.  This would result in a flood of new actions 

that would not otherwise be brought. 

 

The Court was very alarmed at the considerable financial implications of such an obligation. 

The public costs associated with a constitutional right to Legal Aid were not known, but 

they speculated it would be absolutely massive. -- “What is being sought is not a small, 

incremental change in the delivery of legal services. It is a huge change that would alter the 

legal landscape and impose a not inconsiderable burden on taxpayers” (at para 14). 

 
After flagging these social and financial concerns, the Court considered whether the 
Constitution supported the right Mr. Christie was contending. Two arguments were made in 
support: 
 
1. Access to justice is a fundamental constitutional right that embraces the right to have a 

lawyer in relation to court and tribunal proceedings. Mr. Christie relied on B.C.G.E.U. v. 
British Columbia (Attorney General), [1988] 2 S.C.R. 214, which affirmed that there was a 
constitutional right to access the courts.  

 The Court disagreed. The right to access the courts is not absolute. The 
legislature has the power to pass laws in relation to the administration of justice 
in the province, which implies the right to impose conditions on how and when 
people have a right to access the courts. Every limit on access to courts is not 
automatically unconstitutional. 

2. The right to have a lawyer is constitutionally protected, either as an aspect of the rule of 
law, or a precondition to it. 



 This argument was rejected. The Rule of Law is a fundamental aspect of our 
constitutional structure, and lies at the root of our system of government. Courts 
have recognised it as encompasses at least three non-exhaustive principles: 

1. the "law is supreme over officials of the government as well as private 
individuals, and thereby preclusive of the influence of arbitrary power";  

2. The rule of Law "requires the creation and maintenance of an actual 
order of positive laws which preserves and embodies the more general 
principle of normative order"; and 

3. The rule of law requires "the relationship between the state and the 
individual ... be regulated by law".  

Currently, general access to legal services is not recognized as part of the rule of law. This 
list is not closed though, and requires closer examination. Lawyers play an important role in 
ensuring access to justice and upholding the rule of law. This role is so important that, in 
some cases, it has been given constitutional status. This case differs from those in that it is 
seeking to establish a general right to counsel. The law does not support Mr. Christie’s 
assertion that a broad right to legal counsel is an essential aspect of the rule of law.  
 
The wording of the Constitution did not support this broad general right. Section 10(b) of 
the Charter guarantees access to counsel for those facing “arrest and detention”. This 
section would be redundant if the right to counsel belonged to everyone by virtue of the 
rule of law. In addition, historically rule of law was not viewed as encompassing a right to 
counsel. Historically speaking, the right to counsel has only been associated with criminal 
cases.  

 
The court concluded that while there may be a right to counsel in specified circumstances, 
there is no constitutional right to counsel generally:  

 
We conclude that the text of the Constitution, the jurisprudence and the 
historical understanding of the rule of law do not foreclose the possibility that 
a right to counsel may be recognized in specific and varied situations.  But at 
the same time, they do not support the conclusion that there is a general 
constitutional right to counsel in proceedings before courts and tribunals 
dealing with rights and obligations (at para 27). 

 

Giacomelli Estate v. Canada (Attorney General), 2008 ONCA 346 (CanLII) 

 Ratio: A claim for personal relief under the Charter does not survive the death of the 
claimant.  

 Facts: The appellant was a Canadian citizen of Italian origin. During WWII, he was arrested 
and imprisoned in an internment camp because of his Italian heritage. The Canadian 
government has since admitted that this was wrongful and arbitrary detention. They have 
not, however, compensated Italian Canadians for this internment. It was alleged this refusal 
was discriminatory and contrary to the Charter. In the midst of the action, the appellant 
died. His estate sought an order to continue the action in his stead.  

 Lower Courts: Ontario SCJ ruled that the action could not be continued because an estate is 
not permitted to continue Charter claims on behalf of a deceased person.  

 Reasoning: The Ontario court of Appeal dismissed the appeal. Case law previously 
established that a s. 15 Charter claim cannot be advanced by an estate on behalf of a 
deceased because an estate is not an individual and it has no dignity that may be infringed. 



The use of the word “individual” in s. 15 is clear and intentional. As such, estates have no 
standing to continue these claims.  

 While there are two exceptions to the principle (an appeal pending a 
judgment and when an individual dies after conclusion of argument but 
before judgment) they did not apply to the current case. 

o The Charter claims advanced before death cannot survive after death.  
o Although the earlier case law was based on s. 15 of the Charter the reasoning applies 

equally to s. 7.  
o The Charter claims were discontinued.  

British Columbia (Minister of Forests) v. Okanagan Indian Band, 2003 SCC 71 

 Members of four Aboriginal bands (the Bands) filed a notice of constitutional question 
asserting their right to log on a specific tract of Crown lands. The Minister applied to have 
the action converted to a trial procedure. The Band opposed the application to convert the 
matter to a trial, because they lacked financial resources proceed via this route. As an 
alternative, they argued that (if a trial was ordered) they ought to be entitled to advanced 
interim costs. 

 Originally, the Bands’ argument was advanced in conjunction with constitutional arguments 
regarding rights to access justice and the rule of law. By the time the case reached the 
Supreme Court of Canada, those arguments had been abandoned.  

 The bands adduced evidence that it would be impossible for them to fund the litigation 
themselves. 

 While a constitutional argument was advanced before the lower courts, 
before the Supreme Court of Canada the Respondents did not argue that 
they had a constitutional right to funding. The Supreme Court focused on 
whether the BC Court had jurisdiction to award the Bands interim costs.   

  Costs Generally 
o As traditionally conceived, costs exist to indemnify a successful party after litigation.   
o Indemnity is not the only purpose of costs – it has long been recognized that costs 

are an instrument of broader policies. For example, the encouragement of 
settlement and to prevent vexatious litigation. 

 Self-represented litigants are entitled to costs despite not having paid a 
lawyer. 

o  Interim Costs 
 Access to justice and the mitigation of severe inequality between litigants 

features prominently in any decision to award interim costs.  
 31 Concerns about access to justice and the desirability of 

mitigating severe inequality between litigants also feature 
prominently in the rare cases where interim costs are awarded. An 
award of costs of this nature forestalls the danger that a meritorious 
legal argument will be prevented from going forward merely 
because a party lacks the financial resources to proceed. 

 The jurisdiction to award interim costs is limited to exceptional cases and 
ought to be narrowly applied.  

 It is most typically applied in traditional family law cases. They are also 
available in trust, bankruptcy and corporate law cases.  

 Several factors are relevant in making such an order: 
 The party seeking the order must be impecunious ot the extent that 

without an order, they could not proceed with the case 



 There must be prima case of sufficient merit to warrant pursuit 
 There must be special circumstances to satisfy the court that the 

case is within the narrow class of cases where this extraordinary 
exercise of discretion is appropriate  

 It will not be denied just because there are live issues between the parties.  
 This case asks how the principles governing interim costs operate in 

combination with public interest litigation  
 The more traditional costs considerations are superseded by the 

other valid policy objectives such as access to courts (para. 38) 
o In cases of [public interest litigation], as I have indicated 

above, the more usual purposes of costs awards are often 
superseded by other policy objectives, notably that of 
ensuring that ordinary citizens will have access to the courts 
to determine their constitutional rights and other issues of 
broad social significance. 

 In public law cases, costs are not always awarded to the successful party. It 
is possible for costs to be awarded to the unsuccessful party. 

 In public interest cases, the following factors must be present to justify an 
interim costs award (para. 40): 
 

 The party seeking interim costs genuinely cannot afford to pay for 
the litigation, and no other realistic option exists for bringing the 
issues to trial — in short, the litigation would be unable to proceed if 
the order were not made. 

 
 The claim to be adjudicated is prima facie meritorious; that is, the 

claim is at least of sufficient merit that it is contrary to the interests 
of justice for the opportunity to pursue the case to be forfeited just 
because the litigant lacks financial means. 

 
 The issues raised transcend the individual interests of the particular 

litigant, are of public importance, and have not been resolved in 
previous cases. 

 Even if present, the ultimate decision still lies within the discretion of the 
trial judge. If all three present, courts have the narrow jurisdiction to award 
interim costs.  

 Courts should be mindful of the defendant and not impose an unfair burden 
on them.  

Canadian Bar Association v. British Columbia (Attorney General), 2006 BCSC 1342 

 The Plaintiff CBA sought a series of declarations regarding the inadequacies of provincial 
Legal Aid.  

o The Plaintiff’s claim alleged that civil Legal Aid in BC is inadequate to such an extent 
that it breached written and unwritten provisions of the Constitution. It did not 
allege that any particular statute or regulation breached the Charter.  

o The CBA claimed that the unwritten constitutional principle of the rule of law 
requires that every person have equal and meaningful access to justice and that 
inadequate civil Legal Aid denies such access. Similarly, inadequate civil Legal Aid 
undermines the unwritten constitutional principle of judicial independence by 



drawing judges and tribunals into the fray to assist unrepresented persons, thus 
compromising the adversarial system.  

o It also claimed that inadequate civil Legal Aid breached s. 7/15 and 28 of the Charter 
o The CBA sought various declarations to the effect that the defendants were 

breaching foundational constitutional principles. And directive declarations 
compelling the province to impose an adequate civil aid system.  

o The CBA is not a litigant seeking civil Legal Aid funding in the context of a particular 
case. Since the CBA has no direct interest in this action, it must meet the criteria for 
public interest standing in order for the case to proceed in its current form. 

 The BCSC found that it failed to satisfy the three part public standing test 
(1) there is a serious issue as to the invalidity of the legislation; 
 
(2) the plaintiff is affected directly by or has a genuine interest in the validity 
of the legislation; and 
 
(3) there is no other reasonable and effective manner in which the issue may 
be brought before the Court. 

o 1. On the first point, The Court reviewed case law to the effect that public interest 
standing was typically, but not exclusively limited to legislative challenges – the CBA 
had not, however, challenged the constitutionality of any legislation expressly.  

o In cases where public interest standing was granted to some executive decisions or 
administrative actions.  

o In the current case, ther was no challenge to legislation or administrative action. 
Instead, it was a challenge for the failure to legislate or have a scheme that meets 
constitutional criteria.  

 “Instead of considering a specific statute or a specific administrative act or 
expenditure for constitutional compliance, this case would ultimately 
require the court to define a constitutionally valid civil Legal Aid scheme and 
order its provision by the defendants.” 

o While the criteria for public interest standing were to be construed broadly, this 
case sought standing and remedies far beyond what the SCC had structured. It failed 
the first requirement for public interest standing 

o 2. The Court briefly determined that the CBA had a long standing bona fide interest 
in the provision of Legal Aid 

 The Attorney General sought to dismiss the claim on the basis that the plaintiff lacked 
standing, and that the statement of claim disclosed no reasonable cause of action. 

Morgentaler v. New Brunswick, 2009 NBCA 26  

 Dr. Morgentaler sought public interest standing to argue that a provincial law violated women’s 
s. 7 and s. 15 rights.  

 The province argued that: public interest standing was granted in the case at bar following a 
misapplication of the governing principles. The motion judge failed to appreciate that: (1) the 
Charter-based claim for declaratory relief has virtually no chance of success, a similar claim 
having been previously rejected in Lexogest Inc. v. Manitoba (Attorney General); and (2) 
someone with private interest standing, such as a woman who availed herself of the services 
offered at the Clinic, can be expected to prosecute the constitutional challenge Dr. Morgentaler 
has undertaken. 

 These categories were rejected. The appeal was dismissed. 
 The three stage test: 



 (1) how serious is the applicant's challenge to the legislation's validity?; (2) is the applicant 
"directly affected" by the legislation or, if not, does he or she have a "genuine interest" in its 
validity?; and (3) is there another reasonable and effective way to bring the issue before the 
court? 

o Stage one:  
 56          I agree with the motion judge that Dr. Morgentaler has satisfied the first 

part of the Borowski test: the underlying action poses a serious challenge to the 
constitutionality of the regulatory provision at issue. My reasons for so 
concluding are as follows: (1) while Lexogest Inc. v. Manitoba (Attorney 
General) features, as one would expect, a thorough analysis of the issues raised 
in that case, it does not authoritatively settle the controversy in the courts of this 
Province; (2) the legislation at issue in that case and the one under study here 
are not identical; and (3) Dr. Morgentaler's challenge does not duplicate the one 
mounted in Lexogest Inc. v. Manitoba (Attorney General). 
 Stage 2: was conceded  
 Stage 3: In addition to the events described in Ms. Liebowitch's un-

contradicted affidavit, the record reveals another pertinent fact: none of the 
many women who availed themselves of the Clinic's services in the past 15 
years or so has initiated proceedings for the declaratory relief Dr. 
Morgentaler solicits. That state of affairs is likely the product of two factors 
operating in tandem: the prohibitive cost of litigation and the "intimate and 
private nature" of the decision to terminate a pregnancy. 

b. It is, as well, worth bearing in mind that Dr. Morgentaler brings to the judicial arena 
financial resources and legal expertise which will undoubtedly help level the playing 
field and greatly improve the chances that any judicial decision on the merits is fully 
informed both factually and legally 

Little Sisters Book & Art Emporium v. Canada (Commissioner of Customs & Revenue Agency) 

2007 SCC 2 

 

PIPSC v. Canada (Revenue Agency), 2014 SCC 13 

 Ratio: 
 Reader’s notes: This has a very interesting dissent. The SRL is taking logical steps and is being 

prevented from making her Charter argument based on a procedural point (the issue had been 
decided in a prior interim proceeding to which she was not a party) and an ill-conceived 
jurisdictional point (that the board and Court of Appeal lacked the jurisdiction to decide the 
Charter issue). The SRL’s Charter argument had no merit, if either of the Board or the Court of 
Appeal raised this issue the appeal wouldn’t have happened. Implicitly: their refusal to 
accommodate an SRL who was proceeding logically resulted in them all being before the court 
today.  

 Also, while the Majority dismisses the notion that there was wrongdoing in this regard, the 
Majority gives more than “the back of their hand”. The majority move through the 
constitutional argument  suggesting again that they were giving the SRL the reasons she was 
entitled to, despite having raised the argument at an improper (Though logical) point.  

 



Victoria (City) v Adams, 2009 BCCA 563 [Adams] 

 Adams asked if a Victoria city bylaw prohibiting homeless people from erecting temporary 
shelters overnight in parks violated s. 7 of the Charter.  The Chambers judge ruled that the 
bylaw violated s. 7 and was not “saved” by s. 1 of the Charter. 

 The Respondents (Ms. Adams and 8 other homeless individuals) argued that forcing a homeless 
person to sleep outside without shelter is a significant interference with s. 7 rights that was not 
in accordance with the principles of fundamental justice. They argued that the bylaw was 
arbitrary (because there was no evidence of a real connection between societal interests 
advanced and the prohibition) and that it was overbroad (because less invasive options would 
be available to accomplish its societal interests).  

 Intervenors aligned with the Respondents argued that: the bylaw prevents homeless people 
from their ability to satisfy basic human needs and that citizens have a right to access parks, 
subject to reasonable regulation. Therefore, depriving the homeless of the right to access these 
spaces effectively deprives them of citizenship.  

 Counsel for the City argued that the Chambers judge’s decision inappropriately intruded into 
the legislative sphere. They also argued that the decision forced the City to actively regulate the 
behaviour of homeless persons in public parks. 

 The British Columbia Court of Appeal affirmed the trial judge’s opinion that the bylaw did 
violate s. 7 of the Charter, and that this violation was not saved by s. 1. The Chambers judge did 
not intrude on legislative powers, and left it up to the City to determine how it would deal with 
the issue. 

 The City bylaw prohibited homeless persons from erecting overhead protection or a temporary 
abode while sleeping outside in parks. Evidence was tendered demonstrating that the number 
of homeless in the city exceeded the number of beds provided for homeless persons in shelters. 
More evidence was tendered as to the health effects of sleeping outside, particularly without 
overhead protection. 

 The City launched several arguments challenging the Chambers decision. They argued that the 
issue was not justiciable – that this was a policy decision about the allocation of scarce 
resources.  

o The City also argued that the trial judge erred in finding a s. 7 violation because: 
 The bylaw provisions did not cause the respondents’ state of homelessness. The 

Gosselin decision determined that the impugned state action must in and of itself 
deprive the claimant of their rights to succeed with a s 7 claim.  

 The City further argued there was no breach of the principles of fundamental 
justice because the law was not arbitrary or overbroad.  

o Intervenors in support of the City argued the trial judge’s remedy (a declaration of 
invalidity) was inappropriate. Rather, the trial judge ought to have ordered that the 
individual respondents to be exempt from the bylaw without declaring it invalid. They 
also argued that that the violation of s. 7 ought to be considered in light of the particular 
method and location of the exercise (a public park) which is not an appropriate place for 
temporary abodes for homeless people.  

 The Court of Appeal dismissed the Appellant and Intervenor arguments: 
o Justiciability:  

 The issue was clearly justiciable. Just because a matter engages complex policy 
decisions does not immunize legislation from review.  

o At para 68: “The respondents were not asking the court to adjudicate the wisdom of the 
policy decision. The question is whether the bylaws violate s. 7 of the Charter, in 
situations where there are insufficient alternative shelter provided in the city” 

 This type of determination was squarely within the Court’s mandate.  



o Section 7 of the Charter: 
 There was sufficient State action to engage s. 7: Section 7 applies to state action 

outside the criminal or penal context. The bylaws are state action, breaching this 
bylaw is an offence. This engages the justice system. 

 The State Action caused the deprivation: the City argued that the state action did 
not cause any deprivation of s. 7 rights because the prohibition is not the cause 
of the respondents’ state of homelessness.  

 This was rejected because a) this position was a narrow reading of a 
dissenting portion of Gosselin; b) this interpretation is inconsistent with 
other SCC decisions such as Mortgentaler and Rodriguez, and c) the 
bylaw was a direct cause of s. 7 violation (not just being homeless, but 
impairing the ability of homeless to address their need for adequate 
shelter). 

o The Order inappropriately created a positive obligation on the City: The City argued that 
this was essentially an Order demanding that it create sufficient shelter beds (in other 
words, that it created a right to adequate sleeping alternatives).  

 Positive entitlements are not (yet) a part of s. 7 jurisprudence. Section 7 cases 
stop government deprivations; they do not entitle an individual or group to 
positive benefits.  

 This argument was rejected. The Chambers decision merely restricts the City 
from legislating in a manner that interferes with s. 7 rights of the homeless.  

o Was this essentially a claim about property rights?  
 Section 7 does not protect property rights. The City argued that this case was 

essentially is about property (meaning, the right of people to camp on public 
property).  

 This argument was rejected. The case was about a right to be free from a state 
imposed prohibition on an activity, which prohibition causes significant health 
risks on one of the City’s most vulnerable populations. 

 Evidence found that bylaws expose homeless persons to risk of serious harms, 
including death from hypothermia. The challenge launched on appeal amounted 
to nothing more than a collateral attack on the trial judge’s findings of fact.  

o Was the Chambers decision internally inconsistent:  
 The trial judge found that being homeless was not a choice, but that the bylaw 

infringed their choice of shelter. The City argued that this was internally 
inconsistent.  

 This was rejected. While homelessness is often not a choice, this does not mean 
that a homeless person’s decision to provide him or herself with some form of 
shelter is not protected by s. 7. 

o Was the bylaw Overbroad? 
 The bylaw was overbroad because it failed to consider less intrusive means (for 

example: requiring the temporary abode to be dismantled in the morning) 
o Was the bylaw arbitrary? 

 The bylaw was not arbitrary  this ground of appeal was permitted.  
 The objective of the Bylaws was broad: “maintaining the environmental, 

recreational and social benefits of urban parks”.  Evidence was offered 
demonstrating the harm caused by the possible overuse of parks. Restrictions 
on use were connected to that objective. It could not be said that the prohibition 
on the erection of shelters “bears no relation to” the legislative goal. 

o Was the infringement saved by s. 1? 



 No. This issue was briefly dealt with as s. 7 violations are basically never saved 
by s. 1. This case was no exception to that general rule.  

o Was the Remedy appropriate? 
  A s. 24 constitutional exemption was not appropriate  the challenge was 

made to the law. This is typically addressed through s. 52 declarations of 
invalidity.  

 The Court of Appeal affirmed the declaration that the bylaw violated s. 7 of the 
Charter, and was not saved by s. 1. The   sections were inoperative insofar as 
they prevent homeless people from erecting temporary overnight shelters in 
parks when the number of homeless exceeds the number of available shelter 
beds.  

 Costs issue: 
o The Chambers judge awarded the Respondents special costs of the trial on the basis of 

the public interest litigation principles. (para 167) 
o The City argued that it was inappropriate to order costs against them because (1) they 

were not a crown entity. There was no merit to this submission. The power to award 
special costs is part of a judge’s inherent jurisdiction. There is no policy reason why 
municipalities should be exempt from an award of costs for public interest litigation.  

o The City also argued that the Respondents were not entitled to special costs because 
they were represented pro bono by a large profitable law firm.  

o The Court rejected this argument, finding policy reasons favored the award of special 
costs. “[T]here is public interest in encouraging experienced counsel to undertake 
Charter litigation of broad concern on a pro bono basis” (para. 177) 

o Did the case meet the rare and exceptional circumstances justifying the award? 
 Public interest litigation engages judicial discretion to depart from ordinary 

costs rules. Courts depart in three ways: 
 Interim costs awarded to fund public interest litigants 
 Unsuccessful public interest litigants are relieved from adverse costs 

award (or has even been awarded costs) 
 Notwithstanding a lack of reprehensible conduct, special costs are 

awarded as an instrument to encourage access to justice (para. 182) 
o factors that are relevant in determining whether special costs 

should be awarded to a successful public interest litigant: (1) the 
case involves a matter of public importance that transcends the 
immediate interests of the named parties; (2) the successful 
party has no personal interest in the outcome of the litigation 
that would justify the proceeding economically; (3) as between 
the parties, the unsuccessful party has a superior capacity to 
bear the costs of the proceeding; and (4) the successful party has 
not conducted the litigation in an abusive or vexatious way.  

o These factors were met in the current case. The award of special 
costs was affirmed.  

 


