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Striking a Balance—Police and Human Rights 

 

The purpose of this annotated bibliography is to provide resources with which one 

can better understand the relationship between citizens and the police in Canada. More 

specifically, the material aims to provide a way in which this relationship may be 

explicated in regard to human rights and the legitimate bounds of police authority. This 

material is meant for someone seeking information about his or her own encounters with 

the police or someone simply interested in the subject in general. Before reviewing the 

contents and layout of the research, however, this introduction will set out a conceptual 

framework that is helpful for those grappling with the issues surrounding human rights and 

policing in Canada. 

There is an inherent tension between individual freedom and government authority. 

Individual liberty—the freedom to develop oneself and direct one’s life in one’s own 

way—is generally considered integral to a well-lived human life as well as a properly 

functioning political community in Western society. The political philosopher John Stuart 

Mill, for instance, holds individual freedom to be a constitutive part of human happiness—

the person who lacks liberty “has no character, no more than a steam engine has 

character.”
1
 To lead fulfilling lives individuals must be able to autonomously exercise their 

freedom, which, in turn, requires individuals to possess the guaranteed right to direct their 

own actions, to associate freely with others, and to freely express themselves. A liberal 

society is committed to upholding basic individual rights, which afford one liberty, fair 

treatment, and the security to live without fear.  

While intrinsically valuable to a flourishing human life, individual freedom is also 

instrumentally valuable to a vibrant democratic society. The democratic process requires 

the free participation of citizens in political decision-making, which calls for guaranteed 

rights to autonomous action as well as freedom to express one’s political opinions in 

association with other citizens. It is the entrenched right to voice one’s concerns and to 

object to political decision-making that allows a democracy to function with legitimacy. In 

view of the problems posed to political functioning and individual well-being in a society 

where individual rights are not upheld, it is essential that basic human rights be protected to 

                                                        
1
 J. S. Mill, Cambridge Texts in the History of Political Thought: On Liberty and other writings, (Cambridge: 

Cambridge University Press, 1989) p. 60 
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ensure that each citizen is free, equal, and accorded fair treatment in a properly constituted 

political community. The entrenchment of such basic inalienable rights allows humans to 

live fulfilling lives and to participate fully as citizens. 

However, while John Stuart Mill declares, “The only freedom which deserves the 

name, is that of pursuing our own good in our own way,” there are clear societal interests in 

placing limits on individual freedom.
2
 In a properly constituted political community 

governmental authority must ensure that guidelines are followed for citizens to live together 

harmoniously. While these guidelines may be diffuse and imprecise, the rule of law 

constitutes the basic framework of principles allowing society to function. Enforcing the 

rule of law allows order and stability in a society—a precondition for individuals to live 

with security. While these guidelines circumscribe individual liberty, maintaining the rule 

of law ensures that its members respect the basic values of a society. Moreover, society 

must curb the actions of individuals that are harmful to others—one’s exercise of freedom 

cannot be permitted if one compromises the guaranteed rights of others. Government 

authority dispersing a violent protest, for instance, curbs the free expression of some but in 

doing so provides others freedom from violence—thereby maintaining the security 

necessary for social order.  

Thus maintaining the rule of law, though it places some limits on individual liberty, 

facilitates social functioning. As such, the maintenance and promotion of individual rights 

as well as governmental authority is important in a properly functioning political 

community. However, these two values stand in tension with each other and sometimes 

clash. A persistent political problem is negotiating between these two competing interests 

in a way that strikes an appropriate balance.  

A key manifestation of this tension is the relationship between citizens and the 

police. The former’s interest in protecting individual rights is often directly opposed to the 

latter’s interest in enforcing the rule of law. Negotiating between police authority and 

individual liberty, though, can be problematic. If too much focus is placed on individual 

rights a society might be left with an ineffective police force that cannot enforce the rule of 

law. The resulting disorder and lawlessness might undermine the political community’s 

functioning and individual well-being. On the other hand, if police are given too much 

                                                        
2
 Supra at footnote 1, p. 16 
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authority a society might become repressive and unable to foster individual liberty.  Further, 

the police might themselves become a threat to individual rights if the polices’ use of force 

becomes a serious threat to citizens’ safety. In view of this, it is crucially important that an 

appropriate balance between individual rights and government authority is found. Yet, this 

balance cannot simply be established—it must be continually revisited. As societal 

practices change individual rights must be continually re-entrenched and the limits of police 

powers re-defined. 

In Canada this balancing process has manifested as a pendulum swinging between 

two paradigms, the crime control model and the due process model.
3
 The crime control 

model values efficiency, prosecuting those who are guilty, and ensuring public safety. This 

calls for greater police authority to search, detain, investigate, and use force—emphasizing 

effectiveness in pursuing criminals over the potential encroachment on individual rights. In 

contrast, the due process model emphasizes the protection of individual rights from police 

power, preventing police intrusions on individual liberty, wrongful convictions, and the 

unfair treatment of individuals in the criminal justice process. The due process model calls 

for greater restrictions on police authority to ensure procedural justice for everyone. Each 

model has its shortcomings, which prompt a swing to the other model. The crime control 

model’s emphasis on efficiency and broader police authority makes it increasingly likely 

that individual rights will be trampled in the pursuit of crime. For example, heavy-handed 

police methods to disperse disorderly crowds or detain criminals will lead some to think 

that the rights of those subjected to the police use of force are more important than 

maintaining order. At a certain point society will deem this unacceptable and focus more on 

the protection of individual rights, swinging towards the due process model. However, the 

due process model’s protection of individual rights might compromise the realization of 

justice, allowing criminals to go free despite societal interests in prosecuting them and 

honouring the rights of their victims.
4
 This leads to calls for providing police more latitude 

                                                        
3
 Lori Hausegger, Matthew Hennigar, and Troy Riddell, Canadian Courts: Law, Politics, and Process, 

(Oxford: Oxford University Press, 2009). Chapter 9: “Criminal Justice: Policy and Process” p. 280 
4
 In R. v. Feeney, [1997] 2 S.C.R. 13, for example, an accused murderer was caught with extremely 

incriminating evidence indicating that he had brutally murdered someone the night before, and quickly 

confessed. However, the defense argued that the police had violated Feeney’s right to counsel and right 

against unreasonable search and seizure and so the evidence should be excluded from trial. Though initially 

convicted of murder, the Supreme Court of Canada overturned the lower level decisions on the grounds that 

admitting the evidence discovered through police misconduct would render the trial unfair. This decision 
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in checking criminality. Negotiating between these models, as a result, is an unending 

process. 

Before the entrenchment of the Canadian Charter of Rights and Freedoms in 1982 

Canada was closer to the crime control model.
5
 Police were given considerable authority to 

pursue criminals, often favoring upholding the rule of law over the individual rights that 

police conduct infringes upon. However, the Charter’s provisions for individual rights—

especially against unreasonable search and seizure and arbitrary detention—have placed 

significant limits on police powers. The development of Charter jurisprudence displays a 

greater focus on protecting individual rights and increasingly circumscribed police 

authority in Canada. What once would have led to a conviction prior to the Charter gave 

rise post-Charter to the potential to be acquitted if police are deemed to have overstepped 

their legitimate bounds. This is not to say, however, that police authority will be continually 

limited at the expense of effective crime control. The current Progressive Conservative 

government advocates a tougher stance on crime, and has pushed various legislative 

measures—such as the victims’ rights bill—that aim at more effective crime control.
6
 This 

signals that Canada may once again be shifting back towards the crime control model—

recalibrating the balance between individual rights and government authority. 

Ultimately, the status of individual rights in relation to policing is fluid and 

constantly being re-negotiated. It is important to understand the balance that has been 

struck, as this allows a person to work to ensure that his or her rights are being properly 

upheld and that police authority does not overstep its legitimate bounds. The aim of this 

research is to contribute to this purpose, providing one with information about one’s rights, 

insight into the problems that might arise concerning human rights and the police, and an 

avenue by which further research might be conducted. This annotated bibliography presents 

key legal rights and legislation relevant to the relationship between citizens and the police, 

reviews significant legal cases, highlights noteworthy articles and books from a variety of 

perspectives, provides links to further research and information, and flags organizations and 

                                                                                                                                                                         
provoked intense criticism from the public and media, and quickly prompted Parliamentary measures to 

recalibrate the balance in favor of more effective law enforcement. Supra at footnote 3, p. 285 
5
 Ibid, p. 281 

6
 See the Global News Article “Harper Unveils Victims’ Rights Bill” (April 3, 2014) 

<<http://globalnews.ca/news/1247863/tories-to-introduce-victims-rights-bill-thursday/>> [accessed May 28, 

2014] 

http://globalnews.ca/news/1247863/tories-to-introduce-victims-rights-bill-thursday/
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institutions through which one can pursue further inquiries related to police and human 

rights.  

The material has been separated into eight sections, each covering a different topic 

involving policing and human rights. The annotated bibliography begins by highlighting 

the relevant parts of four key pieces of legislation that guarantee the rights of Canadians 

concerning the police. Then, the report turns to general issues involving police and human 

rights. As well as the constitutional mechanisms that work to justify or remedy government 

intrusions on individual rights, this section explores the way in which the limits of police 

powers are defined and the impact of human rights guarantees on policing in practice. Third, 

the material overviews the legal rights—to privacy, against unjustified search and seizure, 

against arbitrary detention, and to liberty—governing individuals’ encounters with the 

police. This section highlights police powers during everyday operations and the treatment 

that individuals should and should not expect if involved in a police investigation. Fourth, 

the annotated bibliography considers issues stemming from the police use of force. 

Focusing on the excessive use of force, this section discusses police maintenance of public 

order, police tactics for employing force, and concerns of police brutality. Fifth, 

information concerning the right to counsel is discussed, particularly the importance of this 

right for police investigative procedure. Sixth, racial profiling is considered. After noting 

landmark cases that shape racial profiling jurisprudence, several articles are presented that 

provide starkly contrasting views on racial profiling in theory and practice. The final two 

sections deal with police discipline and concerns for fostering diversity in the police. The 

former surveys the mechanisms in place for holding police accountable, potential 

shortcomings and reform that could be made, as well as information regarding how one can 

follow up on one’s concerns about police misconduct. The latter takes up the view that 

police forces are not representative of the diverse communities they serve. While exploring 

the problems that this discrepancy might give rise to, the section looks at proposals for 

remedying the lack of diversity and the conceptual issues that critics of these proposals 

might raise. 

It is important to note that the resources contained in this annotated bibliography are 

selective and do not constitute an exhaustive list of information regarding police and human 

rights. Further, the information presented does not reflect the viewpoint of the report’s 
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author. The description of research materials aims solely at summarizing the points made 

by the research materials’ authors.  

 

DISCLAIMER: This document is for informational purposes only and not for the purpose 

of providing legal advice. You should contact a lawyer to obtain advice with respect to any 

particular issue or problem. This information is provided “as is” without any representation 

or warranties, express or implied.  
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Human Rights Guarantees Relevant to Policing 
 

Universal Declaration of Human Rights
7
 

 

… 
 

Article 3. 

 Everyone has the right to life, liberty and security of person. … 

 

Article 5. 

 No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment. 

 

Article 6. 

 Everyone has the right to recognition everywhere as a person before the law. 

 

Article 7. 

 All are equal before the law and are entitled without any discrimination to equal protection of the law. 

All are entitled to equal protection against any discrimination in violation of this Declaration and against any 

incitement to such discrimination. 

 

Article 8. 

 Everyone has the right to an effective remedy by the competent national tribunals for acts violating 

the fundamental rights granted him by the constitution or by law. 

 

Article 9. 

 No one shall be subjected to arbitrary arrest, detention or exile. … 

 

Article 11. 

 (1) Everyone charged with a penal offence has the right to be presumed innocent until proved guilty 

according to law in a public trial at which he has had all the guarantees necessary for his defence. 

 (2) No one shall be held guilty of any penal offence on account of any act or omission which did not 

constitute a penal offence, under national or international law, at the time when it was committed. Nor shall a 

heavier penalty be imposed than the one that was applicable at the time the penal offence was committed. 

 

Article 12. 

 No one shall be subjected to arbitrary interference with his privacy, family, home or correspondence, 

nor to attacks upon his honour and reputation. Everyone has the right to the protection of the law against such 

interference or attacks. … 

 

Article 20. 

Everyone has the right to freedom of peaceful assembly and association. 

 

Article 21. 

Everyone has the right of equal access to public service in his country. … 

 

Article 29. 

 (2) In the exercise of his rights and freedoms, everyone shall be subject only to such limitations as 

are determined by law solely for the purpose of securing due recognition and respect for the rights and 

freedoms of others and of meeting the just requirements of morality, public order and the general welfare in a 

democratic society. 

 

                                                        
7
 UN General Assembly, Universal Declaration of Human Rights, 10 December 1948, 217 A (III), available 

at: <<http://www.refworld.org/docid/3ae6b3712c.html>> [accessed January 21, 2014] 

http://www.refworld.org/docid/3ae6b3712c.html
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Canadian Charter of Rights and Freedoms
8
 

 

1. The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set out in it subject only 

to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society. 

 

2. Everyone has the following fundamental freedoms: 

 (b) freedom of thought, belief, opinion and expression, including freedom of the press and other 

media of communication; 

 (c) freedom of peaceful assembly; and      

(d) freedom of association. … 

 

7. Everyone has the right to life, liberty and security of the person and the right not to be deprived thereof 

except in accordance with the principles of fundamental justice. 

 

8. Everyone has the right to be secure against unreasonable search or seizure. 

 

9. Everyone has the right not to be arbitrarily detained or imprisoned. 

 

10. Everyone has the right on arrest or detention 

 (a) to be informed promptly of the reasons therefor; 

 (b) to retain and instruct counsel without delay and to be informed of that right; and 

 (c) to have the validity of the detention determined by way of habeas corpus and to be released if the 

detention is not lawful. 

 

11. Any person charged with an offence has the right 

 (a) to be informed without unreasonable delay of the specific offence; 

 (d) to be presumed innocent until proven guilty according to law in a fair and public hearing by an 

independent and impartial tribunal; 

 

12. Everyone has the right not to be subjected to any cruel and unusual treatment or punishment. … 

 

15. (1) Every individual is equal before and under the law and has the right to the equal protection and equal 

benefit of the law without discrimination and, in particular, without discrimination based on race, national or 

ethnic origin, colour, religion, sex, age or mental or physical disability. 

(2) Subsection (1) does not preclude any law, program or activity that has as its object the amelioration of 

conditions of disadvantaged individuals or groups including those that are disadvantaged because of race, 

national or ethnic origin, colour, religion, sex, age or mental or physical disability. … 

 

24. (1) Anyone whose rights or freedoms, as guaranteed by this Charter, have been infringed or denied may 

apply to a court of competent jurisdiction to obtain such remedy as the court considers appropriate and just in 

the circumstances. 

(2) Where, in proceedings under subsection (1), a court concludes that evidence was obtained in a manner that 

infringed or denied any rights or freedoms guaranteed by this Charter, the evidence shall be excluded if it is 

established that, having regard to all the circumstances, the admission of it in the proceedings would bring the 

administration of justice into disrepute. … 

 

27. This Charter shall be interpreted in a manner consistent with the preservation and enhancement of the 

multicultural heritage of Canadians. … 

 

 

 

 

                                                        
8
 The Constitution Act, 1982, Schedule B to the Canada Act 1982 (UK), 1982, c. 11, 

<<http://canlii.ca/t/ldsx>> [accessed January 21, 2014] 

http://canlii.ca/t/ldsx
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Alberta Human Rights Act9 

 

… 

 

4. No person shall  

(a) deny to any person or class of persons any goods, services, accommodation or facilities that are 

customarily available to the public, or  

(b) discriminate against any person or class of persons with respect to any goods, services, 

accommodation or facilities that are customarily available to the public,  

because of the race, religious beliefs, colour, gender, physical disability, mental disability, ancestry, place of 

origin, marital status, source of income, family status or sexual orientation of that person or class of persons 

or of any other person or class of persons. … 

 

7. (1) No employer shall  

(a) refuse to employ or refuse to continue to employ any person because of the race, religious beliefs, 

colour, gender, physical disability, mental disability, age, ancestry, place of origin, marital status, source of 

income, family status or sexual orientation of that person or of any other person.  … 

 

12. The prohibitions contained in this Act apply to and bind the Crown in right of Alberta and every agency 

and servant of the Crown in right of Alberta.  

 

Alberta’s Police Act
10

 

 
2.1(3) The Public Complaint Director shall  

(a) receive complaints against police officers from the public  

and refer them to the chief of police under section 43(1), … 

(c) perform the duties assigned by the commission or policing committee in regards to complaints, 

… 

 

38(1) Every police officer is a peace officer and has the authority, responsibility and duty  

(a) to perform all duties that are necessary  

(i) to carry out the police officer’s functions as a peace officer,  

(ii) to encourage and assist the community in preventing crime,  

(iii) to encourage and foster a co-operative relationship between the police service and the 

members of the community, and  

(iv) to apprehend persons who may lawfully be taken into custody, and  

(b) to execute all warrants and perform all related duties and services.  … 

 

41(1) The chief of police of a police service established under section 24 or 27 is responsible for the 

following:  

(a) the preservation and maintenance of the public peace and the prevention of crime within the 

municipality;  

(b) the maintenance of discipline and the performance of duty within the police service, subject to 

the regulations governing the discipline and the performance of duty of police officers;  

 

42.1(1) Subject to subsection (2), a person may make a complaint respecting the conduct of a police officer.  

       (2) The following persons may make a complaint referred to in subsection (1):  

(a) a person to whom the conduct complained of was directed;  

(b) a person present at the time the incident occurred and witnessed the conduct complained of . 

 

                                                        
9
 Alberta Human Rights Act, R.S.A. 2000, c. A-25.5 

10
 This legislation, Police Act, R.S.A. 2000, c. P-17, is binding on both Calgary and Edmontons’ police 

departments as well as the RCMP. 
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Police and Human Rights 
 

Rights in Question 

  

 Section 1 of the Charter allows the government to curb Charter rights so long as the 

government action limiting the right is reasonable and the purpose for doing so is 

demonstrably justified in a free and democratic society. Concerning police and Canadians’ 

rights, then, this provision allows police conduct that infringes a person’s rights to be 

nonetheless considered lawful. For instance, the police can seize a person’s belongings 

contrary to his or her section 8 rights so long as the action is reasonable and demonstrably 

justified in a free and democratic society (meaning this seizure is saved under section 1). 

 To determine whether a potentially rights-violating police action can be legitimated 

by section 1 the court applies the Oakes Test, which was established in R. v. Oakes, 

[1986] 1 S.C.R. 103. The test has two steps: 

o 1. There must be a pressing and substantial objective. 

o 2. The means must be proportional. 

 1) The means must be rationally connected to the objective. 

 2) The means must be minimally impairing to rights. 

 3) The infringement must be proportional to the reason for which 

rights are infringed. 

 For further reading on section 1 see: 

o The Ontario Justice Education Network’s “In Brief: Section 1 of the Charter 

and the Oakes Test” 

<<http://www.ojen.ca/sites/ojen.ca/files/Oakes%20Test%20English_Final.p

df>> [accessed April 15, 2014] 

o R.J. Sharpe and K.E. Swinton, “Limitation of Charter Rights”, R.J. Sharpe 

& K.E. Swinton, The Charter of Rights and Freedoms (Toronto: Irwin Law, 

1998), p. 42 

o Richard Jochelson, “Ancillary Issues with Oakes: The Development of the 

Waterfield Test and the Problem of Fundamental Constitutional Theory” 

(2012-2013), 43 Ottawa L. Rev. 355 

 

Section 24 provides remedies to those whose Charter rights have been violated. It 

reads:  

 

24.  (1) Anyone whose rights or freedoms, as guaranteed by this Charter, have been 

infringed or denied may apply to a court of competent jurisdiction to obtain such remedy as 

the court considers appropriate and just in the circumstances. 

(2) Where, in proceedings under subsection (1), a court concludes that evidence was 

obtained in a manner that infringed or denied any rights or freedoms guaranteed by this 

Charter, the evidence shall be excluded if it is established that, having regard to all the 

circumstances, the admission of it in the proceedings would bring the administration of 

justice into disrepute. 

 

 The second provision of s. 24 is especially relevant to police conduct and 

human rights. Inappropriate police behavior may be considered a violation 

http://www.ojen.ca/sites/ojen.ca/files/Oakes%20Test%20English_Final.pdf
http://www.ojen.ca/sites/ojen.ca/files/Oakes%20Test%20English_Final.pdf
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of a Charter right, and any evidence gathered that incriminates an accused 

individual may be excluded from a trial. Whether the evidence will, in fact, 

be excluded hinges on whether admitting the evidence to the trial will bring 

the administration of justice into disrepute.  

 

Cases 

 

R. v. Collins, [1987] 1 S.C.R. 265
11

  

 The first landmark case establishing the grounds by which something would 

bring the administration of justice into disrepute for the purposes of s. 24(2). 

Three factors are to be considered, which, when applied, are referred to as 

the ‘Collins Test’: 

o 1) When the accused has been conscripted against himself or herself, 

the trial ought to be considered unfair and the evidence should 

generally be excluded. 

o 2) The seriousness of the Charter breach. 

 In focusing on the manner in which the evidence was 

obtained, the court determines whether by admitting the 

evidence the illegal police conduct is implicitly being 

condoned. The court must examine whether the police acted 

in good faith, as well as any exigent circumstances or 

compelling reasons necessitating the conduct in question.  

o 3) The effect of excluding the evidence on the repute of the 

administration of justice. 

  This refers to the impact of excluding the evidence when 

weighed against the costs and benefits of admitting the 

evidence. For instance, excluding evidence that would allow 

a serial killer to walk free would be more damaging to the 

administration of justice than to allow evidence obtained 

through Charter violations in view of the seriousness of the 

case.  

 

R. v. Stillman, [1997] 1 S.C.R. 607 

 This case revisited the first step of the Collins Test. The understanding of 

conscripted evidence was made more nuanced. While conscripted evidence 

remained generally inadmissible, if the evidence would have been 

independently discovered by non-conscriptive means then the evidence may 

be admitted to the trial. Conscriptive evidence, though, that could not have 

been discovered by non-conscriptive means would not be admitted to a trial. 

 A principle was put forward regarding state intrusions on bodily integrity (ie. 

DNA collecting or strip searches). This form of search is an affront to 

human dignity, much more so than a search of one’s home or private 

                                                        
11

 As reported in: Janine Benedet, Steve Coughlan, Lisa Dufraimont, Thierry Nadon, Tim Quigley and Don 

Stuart, “30
th

 Anniversary of the Canadian Charter of Rights and Freedoms: The Impact on Criminal Justice” 

(2012), 91 C.R. (6
th

) 71 
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property. As such, a high standard of justification is necessary for police to 

justifiably engage in actions intruding on bodily integrity. 

 

R. v. Grant, 2009 SCC 32, [2009] 2 S.C.R. 353
12

 

 In this case the distinction between conscriptive and non-conscriptive 

evidence was rejected as too rigid, as it was both hard to apply and produced 

inconsistent results. 

 A new discretionary approach was put forward, revolutionizing the 

judiciary’s approach to s. 24(2). Rather than focusing on the evidence or the 

offence, the less-rigid approach highlights the seriousness of the Charter 

breach. The new test for whether evidence should be admitted in a trial has 

three considerations for whether the administration of justice might be 

brought into disrepute:  

o 1) The seriousness of the Charter violating conduct. 

o 2) The impact of the breach on the individuals’ Charter protected 

interests. 

o 3) Society’s interest in adjudicating the case on its merits. 

 The Supreme Court emphasizes the purpose of section 24(2) is to maintain 

the reputation of the administration of justice, which includes both 

upholding the rule of law as well as protecting Charter rights. The new 

approach to section 24(2) as set out in Grant has been widely praised and 

has made the exclusion of evidence quite regular. 

 One question raised by this case is why section 24(2) is important? To 

punish authorities? To reward those whose rights have been violated? 

o The Supreme Court says no to both questions. The purpose of 

section 24(2) is to ensure that authorities, especially the police, abide 

by the principles set out in the Charter and do not infringe upon the 

rights of Canadians. 

 

Articles 

 

Gerald Chan, “Remedial Minimalism Under Section 24(1) of the Charter: Bjelland, 

Khadr and Nasogaluak” (2010), 51 S.C.L.R. (2
nd

) 349 

 The novel framework for section 24 jurisprudence established in R. v. Grant will 

prove transformative for Canadian criminal procedure. While the impact of this on 

section 24(2)—the exclusionary rule—has drawn much attention, less scholarly 

work has taken up the import of this decision on section 24(1).  Looking at a string 

of cases in which the Supreme Court has noted a Charter violation but overturned a 

trial judge’s remedy for a more limited remedy, the article examines how generous 

treatment of section 24(1) remedies has given way to a narrower approach focusing 

on minimizing the burden of a remedy on the government. 

o Looking at R. v. Bjelland, [2009] 2 S.C.R. 651, the author discusses how the 

Supreme Court developed a new test for applying section 24(1) and 

narrowed the potential remedies. 

                                                        
12

 Supra at note 5 
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o Looking at R. v. Khadr, 2010 SCC 3, [2010] S.C.J. No. 3, the author 

discusses how the Supreme Court denied repatriating Omar Khadr due to its 

potential foreign policy implications, even though this remedy is grounded 

in precedent. 

o Looking at R. v. Nasogaluak, 2010 SCC 6, the author examines how the 

police use of excessive force resulted in the Supreme Court’s departure from 

legislative rules regarding sentencing. 

 Ultimately, the shift from providing just remedies to providing a remedy that isn’t 

overly burdensome to the government is troubling because this shift marks a move 

away from the standard treatment of Charter violations. It is unclear whether this 

will prove damaging to the protection of Canadians’ human rights. 

 

Stanley A. Cohen, “The Impact of Charter Decisions on Police Behavior” (1984), 39 

C.R. (3
rd

) 264 

 Inherent in the Charter is the danger that rights-claims might paralyze the operation 

of law enforcement. Yet, if judicial decisions don’t emphasize the importance of 

protecting rights then the Charter might be trivialized. A balance must be struck 

between limiting police powers and defining the boundaries of criminals’ rights—

this balance will determine police conduct, and thereby the status of rights in 

Canadian society. 

 In terms of police powers to arrest and investigate, the Charter has potential to 

greatly limit police conduct. The due process model that has been put forward since 

1982 demonstrates to police that inappropriate conduct will lead to acquittal, despite 

clear indications of criminality. The broader interests of maintaining a society in 

which individual rights flourish are, via the Charter, placed above society’s 

narrower interests in bringing a specific criminal to justice. 

o This holds for a variety of police powers—including the ability to arrest, 

search, and investigate suspects. For instance, in R. v. Therens, [1985] 1 

S.C.R. 613 the police caught a drunk driver but, by failing to discharge their 

obligations under section 10, were forced to acquit the driver. 

 The Supreme Court of Canada’s aim in upholding and developing the Charter must 

be to clearly signal that flagrant disregard for constitutional standards will not be 

tolerated. It would be too damaging to the judiciary to become complicit in 

wrongdoing by condoning police misconduct, so police powers will be limited 

where they violate individual rights. 

 

Michael Davies, “Using Section 24(1) of the Charter to Exclude Evidence: It’s Just Not 

Fair!” (2000), 29 C.R. (5
th

) 225 

 This article overviews avenues other than section 24(2) of the Charter by which 

evidence obtained through police misconduct can be excluded from trial. While 

early Charter jurisprudence indicated that the Supreme Court would not use section 

24(1) to exclude evidence from trial, recent jurisprudence suggests that section 

24(1) can be used for this purpose, and yet does not overturn earlier principles to the 

contrary. 

o Seeking to address how the Supreme Court can take up seemingly 

contradictory views and yet not overturn prior decisions, the author contends 
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that by viewing jurisprudence surrounding exclusionary principles the 

Supreme Court can be identified as having taken two subtle but distinctly 

different steps. 

 First, the Supreme Court has brought common law exclusionary 

rules in accordance with the constitution, making exclusion 

sometimes necessary for a fair trial. 

 Second, this ‘resurrected’ common law power has become grounded 

in section 24(1) of the Charter. The upshot is that, using section 

24(1) or the common law exclusionary rule, a judge may exclude 

evidence from trial. Unlike section 24(2), however, the judge does 

not need to establish the violation of a Charter right before doing so. 

The burden of proof for doing so, in contrast, is simply showing that 

the evidence’s inclusion would be unfair. 

 Ultimately, while this jurisprudence has the potential to obfuscate the legal 

principles surrounding the exclusion of evidence, the Supreme Court has made it 

viable for an accused to pursue the exclusion of evidence without first overcoming 

the considerable hurdle of proving the administration of justice will be brought into 

disrepute. Though this newfound power of exclusion has not drastically altered the 

legal landscape of evidence exclusion, the potential to do so remains so long as the 

judiciary can revise its conception of trial fairness. 

 

R.J. Delisle, “Judicial Creation of Police Powers” (1993), 20 C.R. (4
th

) 29 

 R. v. Simpson,[1995] 1 S.C.R. 449 draws on the proposition that police are justified 

by common law as long as their conduct is within the scope of their duty to enforce 

the law and does not involve an undue use of power. Yet, this is a slippery slope 

because police can justify the violation of rights on the basis of the violation being 

necessary to carry out police duty. 

 R. v. Simpson demonstrates the reality of this slippery slope because police are now 

able to detain any citizen or conduct a search even without reasonable grounds. 

Provided there is reasonably based suspicion and the circumstances do not make 

detention unreasonable, the judiciary supports such police conduct for investigatory 

purposes.  

 This suggests a problem, as contrary to its role of protecting citizens from 

government conduct (curbing police powers), the judiciary has interpreted common 

laws authorizing police conduct, thereby creating police powers.  

 

Reginald A. Devonshire, “The Effects of Supreme Court Charter-Based Decisions on 

Policing: More Beneficial than Detrimental?” (1994), 31 C.R. (4
th

) 82 

 Prior to the entrenchment of the Charter, the Canadian Association of Police Chiefs 

voiced their concerns with the potentially obstructive effects of constitutionally 

entrenched rights on effective policing—moreover, that unelected judges would 

define Canadians’ rights in the place of elected legislative representatives (at the 

expense of policing interests). Looking at the huge wealth of cases dealing with 

Charter rights and policing, the author seeks to determine how the constitution’s 

entrenchment has impacted policing policies and crime control in Canada. After 

looking at 53 cases in which allegations of police rights-violations have been 
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appealed, the author overviews the results of these decisions on police work as well 

as the ways in which police forces have revised their own practices in response to 

such Supreme Court rulings. 

 

Hamar Foster and Robert Harvie, “Ties That Bind?: The Supreme Court of Canada, 

American Jurisprudence, and the Revision of Canadian Criminal Law under the 

Charter” (1990), 28(4) Osgoode Hall L.J. 729 

 Chief Justice Brian Dickson once advised the Canadian judiciary to consult 

American jurisprudence when making Charter decisions. This article examines the 

way in which this advice has been taken up in criminal law, and concludes that 

while American jurisprudence has been incorporated the interests of the accused are 

interpreted more broadly in Canada than in America. 

o After examining the frequency of Canadian decisions citing American 

jurisprudence the author looks at the impact on one’s right to counsel, one’s 

right against self-incrimination, and search and seizure law. The greater 

focus on the interests of the accused than in America and in pre-Charter 

Canada speaks to the profound revisionary impact the Charter has had on 

Canadian law.  

 

Peter W. Hogg and Allison A. Thornton, “The Charter Dialogue Between Courts and 

Legislatures” (2000), 8(1-3) Canada Watch: Practical and Authoritative Analysis of Key 

National Issues 1 

 In this landmark article the noteworthy “Dialogue Theory” is expounded. Hogg 

argues that judicial activism—the striking down of legislation through judicial 

review—is democratic, even though unelected officials are overruling the decisions 

of their elected counterparts. This is a ‘dialogue’ between the judicial and legislative 

bodies of government through which a balance is struck between the former’s 

interest in upholding the law (especially constitutional rights) and the latter’s 

interest in executing societal goals. This dialogue remains possible because, while 

the judiciary can always review and overturn or amend legislation, the legislature 

may employ section 33 or rework legislation. 

 In the context of criminal law, the dialogue theory is reflected in any law which is 

molded through actions of both the judicial and legislative branch. For instance, 

concerns about drunk driving may lead to harsh legislation which, in turn, might be 

struck down or modified for unduly infringing on constitutional rights. 

  

H. Archibald Kaiser, “A Divided Court Accords Too Much Latitude to the Police-

‘Canada is not a police state’” (2010), 76 C.R. (6
th

) 263  

 At issue in R. v. Cornell, 2010 SCC 31, [2010] 2 S.C.R. 142 was the conduct of a 

police tactical team executing a search warrant wearing masks, weapons drawn, 

without a copy of the warrant, and without identifying themselves. The majority 

(4:3) argued police ought to have latitude in entering premises; the minority argued 

this constituted excessive and unjustified violence, and was an affront to the 

administration of justice. This decision is shocking, as the split reveals the need for 

reform in this area of law and the disturbing reality of police powers in Canada 

going forward. 
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 The author argues the judiciary failed to uphold its function of circumscribing state 

power within the boundaries of fairness and justice to citizens. The court’s tolerance 

of such overzealous and unnecessary police conduct sets a dangerous precedent of 

permitting too much latitude for police use of unrestrained force and intruding on 

rights. This ruling is dismissive of the generally recognized interest in limiting 

police powers to invade privacy and search property. 

 Unfortunately, R. v. Cornell allows parallels to be drawn between Canada and the 

police powers present in a police state. Reforming common law to regulate police 

execution of search warrants would be prudent, albeit unlikely in the near-future. 

This issue will remain pertinent to Canada’s ongoing ‘War on Drugs’, which too 

often involves the dilution or abandonment of constitutional principles. The 

Canadian judiciary must be cautious to not involve itself with intrusions on 

individual rights, especially as criminal law is used increasingly as a weapon in the 

‘War on Drugs’. Although the judiciary has failed in Cornell to discharge its 

responsibility, perhaps going forward it can protect individual rights against the 

intrusive powers of state action. 

 

Mike Madden, “Marshalling the Data: An Empirical Analysis of Canada’s Section 

24(2) Case Law in the Wake of R. v. Grant” (2011), 15 Can. Crim. L. Rev. 229 

 Following R. v. Grant, 2009 SCC 32, [2009] 2 S.C.R. 353—a landmark ruling on 

the exclusionary rule—Canadian commentators predicted major shifts in 

exclusionary patterns. After expounding different interpretations of the impact of 

this case on constitutional exclusions, the author provides an empirical analysis of 

more than 100 post-Grant decisions, measuring how often, under what 

circumstances, and what type of evidence is likely to result in exclusions. Further, 

the author looks at how each of the different factors of the Grant test is treated, and 

how these impact the likelihood of evidence being excluded. 

o The results of this study prompt the author to conclude that the Supreme 

Court has been applying the Grant test in a manner that is discordant with 

the thrust of commentators’ predictions and contrary to the intention of the 

Supreme Court majority in Grant. 

 

Yves-Marie Morissette, “The Exclusion of Evidence under the Canadian Charter of 

Rights and Freedoms: What To Do and What Not To Do” (1984), 29(4) McGill L.J. 

521 

 After providing a comprehensive overview of comparative exclusionary rules in 

other nations and the key considerations when applying section 24(2) in Canada, the 

author argues that this provision must not be interpreted literally. A literal 

application of section 24(2) would focus on the admission of the evidence rather 

than the more important issue of the manner in which the evidence was obtained. To 

properly function as an exclusionary rule, the judges must build on the mistakes 

made by other countries and create a principle based on discretionary enforcement 

rather than a tool following the caprices of public opinion. 
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Christopher Murphy, “Policing Postmodern Canada” (1998), 13 Canadian Journal of 

Law and Society 1 

 Modern policing structures are rapidly changing to meet the requirements of a 

globalized world. This involves the restructuring of police authority and the re-

conceptualization of police responsibilities, leading to localized police services, less 

emphasis on a crime-control model, and a move to a post-modern paradigm for 

police services to deal with new security threats. Changes in Canadian society have 

led to a general distrust of police and frequent challenges to police authority, 

especially in marginalized socio-economic groups. In response to this less 

deferential populace, police will increasingly enforce order and security with 

coercion and reliance on surveillance networks, jeopardizing civil rights, security, 

and privacy. Further, crime rates and levels of fear are likely to rise, while 

community policing, private police services, and general involvement with the 

security apparatus will rise—resulting in a decline in the level and quality of 

policing. 

 

David M. Paciocco, “The Judicial Repeal of s. 24(2) and the Development of the 

Canadian Exclusionary Rule” (1989), 32 Crim. L. Q. 326 

 This article compares and contrasts the American and Canadian exclusionary rules, 

which, respectively, are judge made and found in the constitution. The author 

explores how, despite being an explicit constitutional provision, Canadian 

jurisprudence has demonstrated much judicial creativity in interpreting section 

24(2)—similar to the American exclusionary rule. The result has been jurisprudence 

that is not obviously derived from language found in the constitution. The author 

investigates the resulting consequences for the Canadian exclusionary rule. 

 

David M. Paciocco, “Charter Tracks: Twenty-Five Years of Constitutional Influence 

on the Criminal Trial Process and Rules of Exclusion” (2008), 40 S.C.L.R. (2
nd

) 309 

 Starting from the principle that section 24(2) is perhaps the most notorious Charter 

provision, the author looks at this section as responsible for a drastic change in 

criminal law, particularly in cases such as impaired driving where accused persons 

almost certainly would be convicted. Although providing a comprehensive 

overview of the Charter’s impact on criminal law generally, the author provides a 

concise and nuanced discussion of section 24(2)’s impact since 1982.  

o First, the author discusses the approach to Charter rights taken up by the 

Supreme Court, specifically the emphasis on protecting individual rights in a 

way that does not subvert the criminal procedure or compromise societal 

interests in prosecuting crime. 

o Second, the author discusses how Charter rights were implemented in a way 

that did not simply overturn established Canadian criminal law. 

o Third, the author looks at the problems that arise in balancing Charter 

interests with societal interests in crime control, and the presumption that the 

former must be guaranteed a level of priority to ensure trial fairness. 

o Turning to the inclusion and exclusion of evidence, the author discusses how 

the Charter has moved criminal law away from firm and clear rules about 

evidence to place more power in judicial discretion. 
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 Observing that the rules of criminal procedure will ultimately be lacking for various 

reasons, the author concludes that Charter rights have not simply overturned and 

‘fixed’ pre-Charter jurisprudence. Yet, this does not mean the Charter has failed; 

old rules have been reinterpreted and developed in novel ways, allowing Charter 

rights to be implemented with discretion and on a case-by-case basis. The upshot is 

that rigid and deficient technical rules have been revamped to allow creative 

application and considerably more discretion, which—as a result—allows cases to 

be solved with better balancing between interests and generally more just outcomes. 

 

Adam M. Parachin, “Compromising on the Compromise: The Supreme Court and 

Section 24(2) of the Charter” (2000), 10 Windsor Review of Legal and Social Issues  

7 

 Looking at a series of cases that have employed the Collins test, the article 

investigates the controversies given rise to by the remedy of excluding evidence. 

The author makes two key arguments. 

o First, the author outlines how the interpretation and application of section 

24(2) is actually inconsistent with the framers’ intent and literal wording of 

the Charter provision. 

o Second, the author takes up the different treatment of Charter guarantees 

that has arisen from the Supreme Court’s discrepant handling of section 8 

and 10 violations. 

 Concluding with a discussion of the concept of trial fairness and the way in which 

section 24(2) jurisprudence has impacted this, the author suggests several potential 

avenues for reform. 

 

Julianne Parfett, “A Triumph of Liberalism: The Supreme Court of Canada and the 

Exclusion of Evidence” (2002), 40 Alta. L. Rev. 332 

 Focusing on the criminal law conception of self-incrimination and the Supreme 

Court’s interpretation of section 24(2) of the Charter, the author argues that, 

increasingly, section 24(2) is not a provision aimed at the balancing of interests but 

rather has become a nearly automatic rule of exclusion. The problematic upshot is 

that the rights of the accused are elevated over, and perhaps at the expensive of, the 

rights of crime victims. This is apparent insofar as the Supreme Court’s focus on 

protecting the administration of justice’s reputation has led to nearly complete 

disregard for the seriousness of the breach, the consequences of exclusion, or the 

relationship between the breach and the evidence obtained. 

o Arguing the criminal process is becoming more concerned with police 

conduct than the pursuit of truth, the author makes a case for the necessity to 

either: 

 Reinterpret section 24(2) to better balance between individual rights 

and societal interests, or 

 Develop novel remedies that can protect the integrity of the legal 

system. 

o After expounding the conceptual frameworks underlying this argument, the 

author provides a detailed analysis of the nature and purpose of an 

exclusionary rule as well as the history of Canada’s exclusionary rule. Then, 
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looking at alternatives to the current exclusionary rule and the problems 

associated with it, the author relies on a case study to support her argument. 

 

Matthew Pearn, “Section 24(2): Does the Truth Cost Too Much?” (2011), 62 U.N.B. 

L.J. 147 

 R. v. Grant 2009 SCC 32, [2009] 2 S.C.R. 353 radically transformed prior section 

24(2) jurisprudence in Canada, broadening a judge’s power to exclude evidence that 

might bring the administration of justice into disrepute in order to shift the focus 

from providing the accused a fair trial to discovering truth. 

 Prior jurisprudence emphasized the importance of excluding evidence collected 

unlawfully, but this decision has recognized that, so long as police act in good faith, 

the courts can admit some evidence without harming the reputation of the 

administration of justice. However, in disrupting the balance which favoured trial 

fairness (and presumptive exclusion) the Court has endangered the long-term 

reputation of the administration of justice. This is because the public will not respect 

a justice system that does not ensure the protection of individual rights. 

 The approach to section 24(2) established in Grant raises the question of whether 

the pursuit of truth might be overshadowed by the costs of doing so—namely, 

future state abuses of individual rights. The author suggests that while providing 

jurisprudence more consistent with the literal wording of the Charter, this evidence 

is ultimately unsatisfying. A better remedy for a breach of Charter rights must be 

discovered, as the truth-focused approach put forward in Grant simply is too 

damaging to the administration of justice’s repute. 

 

Steven Penny, “Taking Deterrence Seriously: Excluding Unconstitutionally Obtained 

Evidence Under Section 24(2) of the Charter” (2003), 49 McGill L.J. 105 

 While there has been much debate about when evidence is properly excluded from 

trial according to section 24(2), the Supreme Court has not developed a clear, 

coherent theory for applying this constitutional provision. The author seeks to 

develop this, arguing that the only reason to exclude evidence is to deter 

constitutional violations—yet to only deter when the benefits of doing so outweigh 

the costs of not obtaining a conviction. This rationale allows both aims of section 

24(2) to be fulfilled: encouraging police to conduct themselves in accordance with 

the constitution and convicting criminals. 

o In outlining the argument the author touches on the prevalent understandings 

of section 24(2)—these include: the condonation rationale, the corrective 

justice rationale, and the deterrence rationale. 

 The effectiveness with which section 24(2) can deter inappropriate police conduct is 

compromised by unclear or complex constitutional rules regulating policing. A 

consistent theory, then, is likely to optimize section 24(2)’s impact. 

 Drawing on his deterrence theory, the author critiques jurisprudence surrounding 

section 24(2) and argues that the Supreme Court should abandon its trial fairness 

approach to self-incrimination as well as its balancing approach to evidence. Further, 

the judiciary should promote well-informed police officers who are cognizant of 

their constitutional obligations and aware that illegitimate conduct will lead to 

exclusion. While dovetailing with the literal wording of the Charter, this approach 
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might better balance the competing purposes of section 24(2) of protecting 

individual rights while facilitating the criminal process. 

 

Anne McLellan and Bruce P. Elman, “The Enforcement of the Canadian Charter of 

Rights and Freedoms: An Analysis of Section 24” (1983), 21 Alta. L. Rev. 205 

 This article provides an erudite background to section 24 of the Charter, explaining 

the principles grounding it and the reasons for its inclusion in the Charter. The 

author provides an analysis of the function and central tenets of the exclusionary 

rule, and then comments on the impact section 24 might have on Canadian 

jurisprudence. 

 

F. L. Morton, “The Political Impact of the Canadian Charter of Rights and Freedoms” 

(1987), 20 Canadian Journal of Political Science 31 

 The author argues that the entrenchment of the Charter has led to significant 

political changes in Canadian society. While before 1982 the judiciary was 

relatively deferent to Canada’s democratic decision-making bodies, the Charter has 

made judges shed their self-restraint and emphasize the importance of due process 

over curbing crime. In terms of policing, while law making was traditionally the 

domain of provincial governments, the judiciary has become more involved in 

imposing a uniform national standard of appropriate conduct via jurisprudence on 

Charter rights.  

 

Daniel C. Santoro, “The Unprincipled Use of Originalism and Section 24(2) of the 

Charter” (2007), 45 Alta. L. Rev. 1 

 Focusing on the application of section 24(2) in a series of cases following R. v. 

Collins, [1987] 1 S.C.R. 265 and R. v. Stillman, [1997] 1 S.C.R. 607, this article 

discusses criticisms of jurisprudence involving the exclusionary rule—particularly 

those based on the argument that Supreme Court interpretations run contrary to the 

framers’ intent. Challenging this argument, the author draws on attempts to rework 

R. v. Stillman and defends this case’s underpinning and original formulation as 

clear and cogent. Any criticism or attempt to reform this law, the author concludes, 

must overcome this persuasive rationale. 

 

Don Stuart, “Burlingham and Silveira: New Charter Standards to Control Police 

Manipulation and Exclusion of Evidence” (1995), 38 C.R. (4
th

) 386 

 Police entry into a house to preserve evidence before a warrant arrives is a serious 

rights violation. This cannot be justified by exigent circumstances. 

 Evidence obtained in a way that affects trial fairness is virtually certain to be 

excluded under section 24(2). Although certain principles such as this have emerged, 

most jurisprudence surrounding this Charter provision remains conflicting and 

unclear. Canada’s judiciary has a responsibility to do a better job of establishing a 

more accessible and less ambiguous approach to section 24(2). 
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Don Stuart, “Welcome Flexibility and Better Criteria for Section 24(2)” (2009), 66 

C.R. (6
th

) 82 

 Looking at the impact of R. v. Grant, 2009 SCC 32, [2009] 2 S.C.R. 353 on the 

rules of excluding evidence, the author examines how the discretionary approach 

put forward in this case removes the judiciary’s concern with the rigid tests of 

previous jurisprudence. Emphasizing the seriousness of the rights limitation, not the 

offense or the evidence’s reliability, this new approach applies uniformly to all 

Charter breaches and demonstrates the reasonableness and balanced nature of new 

exclusionary rules. 

o The author begins by discussing the old jurisprudence, then turns to the 

substance and consequences of Grant, arguing that these developments in 

the jurisprudence surrounding the exclusion of evidence is something 

Canadians should be proud of. The article ends by suggesting further 

reforms this case might give rise to. 

 

Stephen C Thaman, “Constitutional Rights in the Balance: Modern Exclusionary 

Rules and the Toleration of Police Lawfulness in the Search for Truth” (2011), 61 

U.T.L.J. 691 

 There is a tension in criminal proceedings between the aim of ascertaining the truth 

of the matter at hand and maintaining respect for the constitutional and human 

rights of the accused. Police action, particularly in interrogations and searches of 

property and communications, threatens the constitutionally protected interests of 

Canadian citizens. Democracies respond to this problem differently: some strictly 

exclude all evidence which is obtained in a way conflicting with the law, while 

others have a more discretionary approach and balance the factors at play to 

determine the right course of action.  

 The author expounds both approaches to this dilemma, providing insight into their 

theoretical underpinnings as well as the history of their development. Then, the 

author outlines a theory of when each paradigm is appropriate.  

 A strict exclusionary approach is less common, and notably is present only in 

jurisdictions which have recently emerged from a totalitarian regime. Evidence 

gathered through flagrant rights violations (ie. torture, involuntary statements, and a 

lack of counsel) are clearly prohibited by the international community. Most 

countries maintain a discretionary approach, allowing the balancing of relevant 

factors to determine whether evidence is excluded.  These countries are generally 

more secure democratic societies, and accept that serious crimes must not 

automatically be excused due to inappropriate police conduct. Yet, in this sort of 

society police are expected to act professionally and refrain from compromising 

anyone’s rights. 

o The seriousness of the crime must be weighed against the ‘good faith’ of the 

police, for instance. 

o The importance of the evidence in convicting the person whose rights were 

violated must never be put forward as a reason for the evidence’s inclusion. 

 A discretionary approach where balancing occurs, the author argues, is most 

appropriate in cases where the violation of rights are not fundamentally significant 

(ie. right not to be tortured is more significant than a right to not be wiretapped 
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when the police have probable cause). In these cases the rights violation can be 

properly weighed against the seriousness of the offense. 

 

Akash Toprani, “A Tale of Two Section Twenty-Fours: Towards a Comprehensive 

Approach for Charter Remedies” (2012), U.T. Fac. L. Rev. 141  

 The disconnect caused by the absence of a coherent section 24 doctrine is discussed, 

as police misconduct will either lead to evidence being excluded under section 24(2) 

regardless of this obstructing the administration of justice (which seems undue), or 

negligible remedies being provided under section 24(1) (which seems 

disproportional to the seriousness of police rights violations). Both remedies 

undermine confidence in the administration of justice. 

 Like section 24(1), which allows judges to craft a proportionate remedy to a specific 

situation, section 24(2) ought to be changed from an ‘all-or-none’ exclusionary rule 

to allow judges more discretion when providing remedies to disreputable police 

conduct. Further procedural revisions to section 24(2) must be provided to facilitate 

the provision of remedies to victims of police misconduct. 

 A thorough summary of current doctrine surrounding section 24 is provided before 

turning to potential revisions that would improve section 24 and establish a 

comprehensive doctrine for Charter remedies. 
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Lori Hausegger, Matthew Hennigar, and Troy Riddell, Canadian Courts: Law, Politics, 

and Process, (Oxford: Oxford University Press, 2009). Chapter 9: “Criminal Justice: 

Policy and Process”, pp. 270-310 

 There are two paradigms for criminal justice: the crime control model and the due 

process model. 

o The crime control model values efficiency, convicting those who are guilty, 

and public safety. This calls for greater latitude for police power to search, 

detain, and interrogate. 

o The due process model emphasizes the protection of individual rights from 

police powers, preventing the conviction of those who are innocent, and 

ensures equal treatment of individuals within the justice system. This calls 

for restrictions on police in the exercise of authority. 

 Courts and legislatures must strike an appropriate balance between these contrasting 

paradigms. Legislatures set out police powers and its limits in legislation, such as 

the legality of collecting evidence or what constitutes ‘reasonable grounds’ for 

detention. The courts define police powers through common law, interpreting police 

power legislation, and by interpreting and enforcing the rights set out in legislation. 

 Prior to 1982, Canada’s justice system tended towards the criminal justice model. 

But, the introduction of the Charter, which emphasized individual rights, has led to 

a shift to the due process model. 



 24 

 Both models have shortcomings. The crime control model may seem heavy-handed, 

as innocent people might be convicted and individual rights trampled. In contrast, 

the due process model may seem to protect criminals rather than the victims of 

crime. As individual rights are upheld in ways that allow criminals to walk free and 

the administration of justice to be thwarted, some might contend that a concern with 

due process has gone too far. These shortcomings lead to a pendulum effect as the 

shortcomings of one model cause a shift to the other model, and then back again.   

 

James Kelly, Governing With the Charter: Legislative and Judicial Activism and 

Framers’ Intent, (Vancouver: University of British Columbia Press, 2005) 

 

Morris Manning, Rights, Freedoms, and the Courts: a practical analysis of the 

Constitution Act, 1982, (Toronto: Edmond-Montgomery Publishing, 1983) 

 

Kent Roach, Due Process and Victims’ Rights: The New Law and Politics of Criminal 

Justice, (Toronto: University of Toronto Press, 1999) 

 This book analyses the dramatic change from a criminal control model to a due 

process model of criminal law in Canada since 1982. Looking at Charter cases the 

author concludes that victims’ rights have been emphasized much more than the 

rights of those accused of crime in a way greatly disproportionate to some crimes. 

Should this trend towards punitive justice rather than rehabilitative justice continue 

it is likely that criminals will not be treated justly in Canada.  
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Legal Rights 
 

Rights In Question 

 Privacy Rights 

o Article 12 of the Universal Declaration of Human Rights 

o Section 8 of the Canadian Charter of Rights and Freedoms 

 Rights against arbitrary or unjustified detention or arrest 

o Article 9 of the Universal Declaration of Human Rights 

o Section 9 of the Canadian Charter of Rights and Freedoms 

 Rights to liberty and security of the person 

o Article 3 and Article 6 of the Universal Declaration of Human Rights 

o Section 7 of the Canadian Charter of Rights and Freedoms 

o Article 38(1)(a) of Alberta’s Police Act 

 

Cases 

Privacy Rights Against Unreasonable Search and Seizure 

 

Canada (Combines Investigation Act Director of Investigation & Research) v. Southam 

Inc., sub nom. Hunter v. Southam Inc., [1984] 2 S.C.R. 145
13

 

 The first landmark judgment regarding section 8. Established important principles 

for proper police search and seizure: 

o Charter rights must be interpreted in a purposive manner, meaning that the 

rights enshrined in it must be protected as a limitation on state power, rather 

than as an authorization of governmental action. 

o Section 8 provides protection for at least privacy, rather than simply for 

property or enjoyment of property. This protection applies wherever a 

person has a reasonable expectation of privacy. 

o A warrant is not always required, but, where feasible, it is a necessary 

precondition for search and seizure. Someone neutral, impartial, and capable 

of acting judicially must provide this prior authorization. The established 

presumption, then, is that a warrantless search is unreasonable. 

o Protection under section 8 only gives way to the state’s interest in law 

enforcement at the point where “credibly-based probability” replaces 

suspicion. To justify a warrant, then, police must establish reasonable and 

probable grounds for believing an offense has been committed and evidence 

for that offense would be located at the place of search. 

 

R. v. Collins, [1987] 1 S.C.R. 265
14

 

 Once an individual has demonstrated that a warrantless search or seizure has 

occurred, there is a presumption of unreasonableness so the burden of proof shifts to 

the state to establish that the search or seizure was nonetheless reasonable. This is 

very favourable to the protection of privacy rights. 

                                                        
13

 As reported in: Janine Benedet, Steve Coughlan, Lisa Dufraimont, Thierry Nadon, Tim Quigley and Don 

Stuart, “30
th

 Anniversary of the Canadian Charter of Rights and Freedoms: The Impact on Criminal Justice” 

(2012), 91 C.R. (6
th

) 71 
14

 Supra at note 7 
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 For a search to be reasonable it must meet three requirements: 

o 1) The search must be authorized by law. 

o 2) The law itself must be reasonable. 

o 3) The manner in which the search or seizure was carried out must be 

reasonable. 

 

R. v. Duarte, [1990] 1 S.C.R. 30 

 This case established that electronic surveillance constitutes a search under the 

meaning of section 8 of the Charter. Accordingly, the procedures to justify a search 

must be followed to properly engage in electronic surveillance—meaning prior 

authorization by a judge as well as reasonable and probable grounds must be present. 

 The Supreme Court asserted, “"the primary value served by section 8 is privacy," 

which it defined as "the right of the individual to determine when, how, and to what 

extent he or she will release personal information." In view of this, electronic 

surveillance is a grave threat to Canadians’ constitutionally protected rights and 

must be subjected to severe oversight to ensure that Charter rights are not trampled. 

 

R. v. Grant, [1993] 3 S.C.R. 223 

 Neither Hunter v. Southam or R. v. Collins had determined when a warrantless 

search or seizure is reasonable. This case established that a warrantless search might 

be reasonable given appropriate exigent circumstances (“appropriate” meaning 

circumstances that make it impractical to obtain a warrant, such as the imminent 

danger of the loss or destruction of evidence). 

 

R. v. Edwards, [1996] 1 S.C.R. 128 

 This case ruled that to determine when a person has a reasonable expectation of 

privacy the totality of the circumstances (including factors such as the person’s 

presence at the time of the search, whether the person had control or possession of 

the property being searched, whether the person owned the property being searched, 

whether the person had a subjective belief in an expectation of privacy, and whether 

this view is objectively reasonable). Given the complexity of these factors and new 

technology, reasonable expectation of privacy jurisprudence continues to develop in 

an unpredictable way. 

 

R. v. Nolet, 2010 SCC 24, [2010] 1 S.C.R. 851 

 Addressing the reasonable expectation of privacy for mobile living spaces, the 

Supreme Court affirmed that this privacy is subordinate to the privacy expected in a 

permanent home. Searching a long-haul truck for regulatory offenses, a police 

officer found money and drugs indicating criminal offenses. The truck driver 

unsuccessfully argued that this was a violation of his section 8 rights because the 

police search was only justified searching for regulatory offenses, not criminal. The 

Supreme Court determined that long-haul truck drivers do not have a high 

expectation of privacy in regards to their living space, which, one might contend, 

dilutes the section 8 rights of Canadians with mobile living spaces. 

 

R. v. Aucoin, 2012 SCC 66, [2012] 3 S.C.R. 408 
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 At issue in this case was an accused who was briefly detained in a police car and 

searched after a traffic violation. Though conducted in good faith and without the 

aim of discovering evidence, the accused was found to be in possession of a 

significant quantity of drugs. The accused argued that the evidence should not be 

admitted, as his section 8 rights were violated. The Supreme Court determined that 

this case was a significant breach of the accused rights. Yet, because the police 

acted in good faith and sought to uphold the rights of the accused, the evidence 

should be admitted because doing otherwise would be more damaging to the 

reputation of the administration of justice. This case, then, illustrates an instance 

where section 8 violations do not lead to the exclusion of evidence. 

 

R. v. Kelsy, 2011 ONCA 605 

 In this case the police responded to a 911 call at the apartment of a drug dealer. 

Though the purpose of the call was completely unrelated, the police searched the 

apartment and found weapons as well as drugs. The decision established that, 

because the purpose of the 911 call was completely unrelated to the search of 

property and belongings, the search lacked reasonable grounds or justifying exigent 

circumstances for a search. As such, this search was unlawful and an unjustified use 

of police powers. The precedent established is that police cannot engage in search 

and seizure when responding to a 911 call when not justified by the call’s purpose. 

 

R. v. Cole, 2012 SCC 53, [2012] 3 S.C.R. 34 

 This case illuminates one’s privacy rights in regards to workplace technology, 

which is a complex issue because of this technology’s use for both personal and 

workplace purposes, rendering the status of its information unclear between private 

and public. The accused had his work computer searched after a computer 

technician stumbled on what appeared to be child pornography materials. A case 

was made that this search was a violation of section 8 rights, since the police 

conducted a warrantless search and the private nature of the computer allowed a 

reasonable expectation of privacy. 

o While lower level courts argued that, as a workplace computer, there was no 

reasonable expectation of privacy, the Supreme Court determined that there 

is a reasonable expectation of privacy to information stored on workplace 

computers. This presumption of privacy is bolstered when the information is 

intimate, significant, or linked to a person’s identity. In view of this, police 

must obtain judicial approval before conducting a search of this sort of 

information. 

  

R. v. Chehil, 2013 SCC 49, [2013] 3 S.C.R. 220 and R. v. MacKenzie, 2013 SCC 50, 

[2012] 3 S.C.R. 250 

 This pair of cases provides an in depth analysis of the standard of reasonable 

suspicion in the context of the use of police dogs for ‘sniff searches’. The standard 

of reasonable suspicion was expounded as involving reasonable possibility, not 

probability, of a crime. While this relatively low threshold might lead to more 

searches of innocent individuals, the non-intrusive and very accurate nature of sniff 

searches allows this police technique to be in accordance with the Charter. 
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o These cases affirm that the standard of reasonable suspicion must be 

considered in view of the case circumstances, such as the context, the 

suspect’s characteristics, and the proper balance between individual liberty 

and societal interest in stopping crime.  

 

R. v. MacDonald, 2014 SCC 3, 366 D.L.R. (4
th

) 381 

 This case addresses the boundaries of police searches conducted to ensure the safety 

of police or the public. The majority determined that these searches are in 

accordance with section 8 of the Charter so long as the police have reasonable 

grounds to believe that a search is necessary to eliminate an immediate threat to 

police or public safety, and if the search is conducted reasonably. 

o The point of contention in this case is to what extent does an officer have to 

be sure that there is a threat to police or public safety in order to justifiably 

conduct a search? In contrast to the majority judgment, the minority argued 

there should be a lower threshold—the officer should only need to have 

reasonable suspicion (in contradistinction to the majority’s reasonable belief 

standard). 

 

 

Rights Against Arbitrary Detention 

 

R. v. Therens, [1985] 1 S.C.R. 613
15

 

 A landmark case in the definition of “detention”, advancing three conceptions of 

this term: 

o 1) Detention as a person physically detained. 

o 2) Legal detention, which is a situation in which a person has criminal 

liability for failing to comply with a police officer’s demands. For example, 

voluntarily follow an officer rather than be arrested. 

o 3) Psychological detention, which is a situation where a person submits to a 

police officer’s authority and/or is deprived of liberty, reasonably believing 

the choice to do otherwise does not exist. This form of detention is 

problematic because the average person does not know the precise limits of 

police power and cannot properly judge the reasonableness of demands a 

police officer makes. 

 Given this broad interpretation of detention, a key issue in cases involving police 

arrest powers is not whether a person has been detained, but whether the detention 

is arbitrary. 

 

Dedman v. The Queen, [1985] 2 S.C.R. 2; R. v. Hufsky, [1988] 1 S.C.R. 621; R. v. 

Ladouceur, [1990] 1 S.C.R. 1257
16

 

 This triplet of cases is an important chain in section 9 jurisprudence involving motor 

vehicle stops (to curb drunk driving). In each case the police powers to detain 

individuals were expanded. One might contend this outcome of this chain of cases 

dilutes the ability of section 9 to protect individual liberty. 

                                                        
15

 Supra at note 7 
16

 Supra at note 7 
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o In Dedman the Supreme Court ruled that, while police do not have a 

statutory power to stop vehicles at a fixed checkpoint, it is authorized in 

common law according to the Ancillary Powers Doctrine. 

o In Hufsky the Supreme Court addressed whether motor vehicle stops made 

under statutory power violate section 9. Since these stops are made at the 

absolute discretion of the police officer, the ruling stated that such stops 

were a form of arbitrary detention and thereby in conflict with section 9. 

However, given the important societal interests in curbing drunk driving, 

this police power was saved under section 1. 

o In Ladouceur the Supreme Court addressed the police power to stop drivers 

randomly, without suspicion or a particular reason to do so. A divided 

court’s majority ruled that this was saved under section 1 as in Hufsky, 

while the minority cautioned this marked the total failure to protect against 

arbitrary detention as found in section 9 and might be abused by 

inappropriate police conduct, particularly when race is a factor. 

 

R. v. Storrey, [1990] 1 S.C.R. 241 

 In this case the Supreme Court established that to make an arrest the police need 

nothing more than reasonable and probable grounds. It is not necessary to establish 

a prima facie case for conviction before making the arrest. 

 

R. v. Simpson, [1995] 1 S.C.R. 449 

 A landmark case in which the Supreme Court, contrary to historical police powers, 

sanctioned detentions where police have an articulable cause, despite a lack of 

formal authority. This is a short-term detention, conducted with a reasonable 

suspicion, aimed at “determin[ing] whether the individual is involved in criminal 

activity being investigated by the police.” The power of detention when there is an 

articulable cause allows police to detain potential subjects in a way that is not 

arbitrary, and is thereby constitutionally valid. This police power has instigated a 

parallel limit on one’s reasonable expectation of privacy, in the form of the 

contentious police power allowing a search incident to the detention. 

 

R. v. Mann, 2004 SCC 52, [2004] 3 S.C.R. 59 

 Drawing on the Ancillary Powers Doctrine (as found in the British Waterfield Test 

[R. v. Waterfield, [1963] 3 All E.R. 659]) the Supreme Court expanded common 

law police powers, finding that—although there is no general power of detention for 

investigatory purposes—police may have the power of ‘investigatory detention’. 

This is the authority to briefly detain a person if there are reasonable grounds to 

suspect that there is a connection between that person and an ongoing or recent 

crime and that the detention is reasonably necessary on an objective view of the 

circumstances. 

o The circumstances include the extent to which the interference with 

individual liberty is necessary to discharge the officer’s duty, the liberty 

which is restricted, and the nature and extent of the interference. 
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o Individuals detained in this way must be informed in clear and simple 

language of the reasons for the detention, the detention must not impinge 

section 9 rights, and the detention must be brief in duration. 

 Furthermore, the Supreme Court found that police have the power to conduct a 

search incident to the investigatory detention. This is particularly relevant to the 

police power to pat down a detainee to ensure that there are no threats to a police 

officer’s safety. Searches conducted primarily to detect and collect evidence do not 

have reasonable grounds, and are not justified in an investigatory detention. 

 Investigatory detentions allow police to question the detainee, however there is no 

obligation for the detainee to answer police queries. 

 

R. v. Clayton, 2007 SCC 32, [2007] 2 S.C.R. 725 

 This case addresses whether roadblocks are a legitimate police technique that does 

not stand in tension with section 9 Charter rights. Though controversial, the 

judiciary determined that roadblocks may be an instance of proactive and measured 

policing, designed to efficiently combat crime. Yet, many criticized this view on the 

grounds that it would be more appropriate for Parliament, not the courts, to expand 

police powers. Further, the Supreme Court did not adequately address the potential 

conflict between common law police powers and Charter rights. The minority 

judgment argued that by exploring these police powers alongside Charter rights a 

clear distinction might be drawn between legitimate proactive policing and the 

unjustified interference with individuals’ liberty—a distinction obscured by the 

majority’s decision to scrutinize these police powers solely in reference to the 

common law. 

 

R. v. Grant, 2009 SCC 32, [2009] 2 S.C.R. 353
17

 

 This case returns to the concept of psychological detention established in Therens. 

While reemphasizing that a person has been detained if he or she reasonably believe 

that he or she lacks any choice but to comply with the police, Grant goes further to 

articulate factors that ought to be taken into account when assessing the 

reasonableness of the person’s belief. Detention is present where a person’s liberty 

interests are suspended by a physical or psychological restraint. Factors to consider 

include: 

o The circumstances giving rise to the encounter as understood by the 

individual—whether the police were providing general assistance, 

maintaining order, making general inquiries for a particular occurrence, or 

singling out an individual for a focused investigation. 

o The nature of police conduct, including language used, the use of physical 

contact, the place where the interaction occurred, and the duration of the 

encounter. 

o The characteristics or circumstances of the individual are relevant, including 

age, physical stature, minority status, and level of sophistication.   

 Grant authoritatively establishes that any detention not authorized by law is 

arbitrary and thereby a violation of section 9.  

                                                        
17

 Supra at note 7 
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Articles 

 

Jared Biden, “A ‘Whiff’ of Criminality: Reasonable Suspicion in the Context of Dog-

Sniff Searches” (2012), 75 Sask. L.R. 189 

 According to the standards of ‘reasonable suspicion’, to conduct a sniff-search a 

police officer must have a suspicion that a person is involved in criminal activity 

grounded by objective reasons and facts. Specifically, there must be reasonable 

suspicion that a suspect is in possession of narcotics. 

 Any dog search conducted without reasonable suspicion, and thereby unlawfully, is 

a violation of Charter rights and any evidence gathered is subject to be excluded 

according to section 24(2). There is much debate about what constitutes objective 

reasons that properly ground reasonable suspicion. Although it is accepted in R. v. 

Mackenzie, 2013 SCC 50, [2012] 3 S.C.R. 250 that an officer’s training and 

experience can ground reasonable suspicion, the author contends these criteria allow 

nearly anything relating to an officer’s training or experience to be used to justify a 

search—allowing police carte blanche. As this provides virtually no protection for a 

citizen’s civil liberties, it is misguided and contrary to Charter right guarantees. The 

author argues objective facts grounding reasonable suspicion must be maintained, 

and any suspicion based on experience or training must be demonstrated as 

objectively reasonable to uphold the search’s integrity and keep the standard of 

reasonable suspicion intelligible. 

 

Steve Coughlan, “General Warrants at a Crossroads: Limit or License?” (2003), 10 

C.R. (6
th

) 269 

 There is little jurisprudence surrounding the use of general warrants, which 

authorize police to act in ways likely to yield information related to a crime even 

though without judicial authorization these actions would be a breach of a person’s 

rights. The great potential for invasive police action that general warrants provide 

requires that general warrants must be used with restraint and in reasonable limits to 

ensure that Charter rights are not impinged. 

 While general warrants might curb police powers by requiring police authorization 

of certain police actions, there is no guarantee of such restraint. The author argues 

the literal wording of the legislation creates immense police powers without 

creating any corresponding protections for individual rights. As such, there is 

potential for a great threat to civil liberties. 

 The author argues that the judiciary must interpret the legislation surrounding 

general warrants in a way that provides for both investigatory interests as well as the 

interests of individuals subject to investigation. A balance must be struck by the 

judiciary between all the competing interest groups in order to ensure that there will 

not be a breach of Charter protected rights. 

 

Steve Coughlan, “Learning From Experience About Learning From Experience: 

Modifying the Objective Test For Arrest and Detention” (2013), 4 C.R. (7
th

) 245 

 The question of whether a police officer’s training and/or experience constitutes an 

appropriate consideration for a test determining if an arrest has reasonable grounds 
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has been given much attention. While critics suggest this experience cannot 

properly be considered, the judiciary tends to allow experience and training as a 

factor. While the issue is not conclusively settled, the Supreme Court has weighed 

in and established that—depending on the circumstances—training and experience 

can sometimes be relevant and probative to both subjective belief and the objective 

reasonableness of the belief. 

o Considering this to be the first step in settling the issue, the author looks at 

how the Supreme Court has rejected the view that training and experience 

are never relevant and probative as well as the view that training and 

experience are always relevant and probative. Accordingly, training and 

experience may sometimes, but only sometimes, be considered—meaning 

that it is pressing to determine how and to what extent training and 

experience are to be properly considered. 

o The article focuses on experience, not training. The article advances two 

major claims: 

 First, a particular officer’s experience should not be considered, but 

rather the experience of an ordinary officer in that situation. 

 Second, as claims about personal experience might be misguided—

deliberately or not—it is important for judges to account for the 

inherently problematic nature of such evidence. 

 

Steve Coughlan, “Great Strides in Section 9 Jurisprudence” (2009), 66 C.R. (6
th

) 75 

 R. v. Grant, 2009 SCC 32, [2009] 2 S.C.R. 353 is a landmark case in section 9 

jurisprudence, establishing a clear and overarching framework with which the 

criminal process can approach arbitrary detention—even unresolved questions are 

to be resolved via this jurisprudence. 

o Outlining the jurisprudence prior to Grant, the author suggests the problems 

and complexities of this period that made it so the judiciary’s conception of 

the term ‘arbitrary’ was obscured and unhelpful. Expounding how the 

analytical framework set out in Grant resolves these issues in a sensible way, 

the author provides a comprehensive overview of the major tenets of the 

decision and in doing so indicates the way in which Grant is a meaningful 

development in section 9 jurisprudence. 

 

Steve Coughlan, “Arbitrary Detention: Whither—or Wither?—Section 9” (2008), 40 

S.C.L.R. (2
nd

) 147 

 Observing that there lacks a clear, definitive body of jurisprudence for section 9 of 

the Charter, the article argues that—unlike other Charter rights—there is simply no 

analytical framework for resolving section 9 issues. The cases involving section 9 

have not been applied consistently, or perhaps properly, and have resulted more in 

the creation of police powers than the section’s intended purpose of protecting (as 

opposed to limiting) individual liberty. 

o The author suggests this deficiency might stem from a few reasons: 

 A section 9 violation is unlikely to occur without the concomitant 

violation of other (particularly section 8 and 10) Charter rights. The 

ensuing litigation, then, is likely to treat the section 9 issue as 
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secondary to the other violations—and thereby fails to assert a clear 

section 9 doctrine. 

 Early Charter jurisprudence seemed to make it very easy to justify 

the violation of section 9. If this right can be easily trumped by 

section 1 then it is simply not likely that individuals will litigate on 

the grounds of a section 9 violation. 

o After addressing whether detentions that are arbitrary have been equated 

with detentions that are unlawful, the author outlines the meaning of 

‘arbitrary’ and then the concept of detention. In doing so, the author argues 

a coherent body of section 9 jurisprudence has not been established, and this, 

in turn, suggests a wanting approach to interpreting the Charter. 

 

Steven Coughlan, “The Need For Clarity in Creating Common Law Police Powers” 

(2014), 7 C.R. (7
th

) 263 

 The creation of police powers via the Ancillary Powers doctrine is widely criticized 

by academics as a dangerous intrusion on the protections of individual rights 

against state power. While the common law creation of powers seems to have been 

accepted as part of Canada’s legal landscape, there are reasons to remain wary. 

Recognizing that there are multiple reasons to be critical, this practice often leaves 

the specific nature and extent of the police powers being created unclear. Drawing 

on a specific case concerning the common law creation of police powers for a 

‘safety search’, the author outlines the dangers this practice gives rise to and the 

potential consequences which the judiciary may have to deal with if ambiguity 

continues to accompany the common law creation of police powers.  

 

R.J. Delisle, “Judicial Creation of Police Powers” (1993), 20 C.R. (4
th

) 29 

 R. v. Simpson, [1995] 1 S.C.R. 449 draws on the proposition that police are 

justified at common law as long as their conduct is within the scope of their duty to 

enforce the law and does not involve an undue use of power. Yet, this is a slippery 

slope because police can justify the violation of rights on the basis of the violation 

being necessary to carry out police duty. 

 R. v. Simpson demonstrates the reality of this slippery slope because police are now 

able to detain any citizen or conduct a search even without reasonable grounds. 

Provided there is reasonably based suspicion and the circumstances do not make 

detention unreasonable, the judiciary supports such police conduct for investigatory 

purposes.  

 This suggests a problem, as contrary to its role of protecting citizens from 

government conduct (curbing police powers), the judiciary has interpreted common 

laws authorizing police conduct, thereby creating police powers.  

 

Nathan Forester, “R. v. Morelli: Demanding More Judicial Scrutiny of State Agents in 

Warranted Searches” (2010), 72 C.R. (6
th

) 260 

 In R. v. Morelli, 2010 SCC 8, [2010] 1 S.C.R. 253, the Supreme Court found a 

warrant to search and seize a computer issued in a child pornography investigation 

to be invalid for violating s. 8, and disallowed the evidence in accordance with 

section 24(2).  
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o This decision hinged on the failure of the police to make “full, frank, and 

honest disclosure” when applying for a search warrant. By omitting certain 

facts about a case the police precluded the judiciary from engaging in a fair 

assessment of the situation and appropriately ensure that section 8 rights are 

not being limited. Omissions of this sort are so serious in nature to mandate 

the evidence’s exclusion from trial. 

o To rule otherwise would be to ignore unconstitutional searches and turn a 

blind eye to unacceptable police conduct. 

 

Nathan Forester, “Electronic Surveillance, Criminal Investigations, and the Erosion 

of Constitutional Rights in Canada: Regressive U-Turn or a Mere Bump in the Road 

Towards Charter Justice?” (2010), 73 Sask. L. Rev. 23 

 In Canada police investigative techniques make use of electronic surveillance, 

which is comprised of but not limited to wiretaps, tracking devices, video 

surveillance, and tracing telephone calls—in short, police often monitor the words 

and actions of individuals. This marks a huge state invasion of privacy of those 

subject to criminal investigations. While aimed at obtaining evidence of criminal 

behavior, video surveillance is a threat to every person insofar as innocent and 

guilty persons alike may have their privacy impinged.  

 The author argues that despite legislative limits regulating the use of electronic 

surveillance, the constitutional principles protecting individuals’ privacy from 

invasive state action are not being upheld. Police officers have been afforded too 

much discretionary power, which, lacking oversight, provides an avenue to 

inappropriate and inherently invasive police conduct. 

o Further, the mechanisms by which an individual can pursue claims against 

such troubling state behavior are deficient, often leaving individuals without 

recourse to justice. 

 Jurisprudence surrounding electronic surveillance has been developed in a way that 

poses a grave threat to Canadian citizens’ constitutional rights and marks the 

unacceptable transition of the Supreme Court from a due process model to a 

criminal control model, sacrificing individual rights for more effective policing. The 

restraint and regulation of such invasive police techniques key to jurisprudence at 

the outset of such techniques have been mistakenly abandoned. The result is the 

undue balance of policing interests being allowed to trump constitutional guarantees. 

Perhaps, by taking up a dialogue theory of political decision-making, a new balance 

can be struck which appropriately limits electronic surveillance and provides 

Parliamentary safeguards for Canadians’ privacy. 

 

H. Archibald Kaiser, “A Divided Court Accords Too Much Latitude to the Police—

‘Canada is not a police state’” (2010), 76 C. R. (6
th

) 263  

 At issue in R. v. Cornell 2010 SCC 31 was the conduct of a police tactical team 

executing a search warrant wearing masks, weapons drawn, without a copy of the 

warrant, and without identifying themselves. The majority (4:3) argued police ought 

to have latitude in entering premises; the minority argued this constituted excessive 

and unjustified violence, and was an affront to the administration of justice. This 
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decision is shocking, as the split reveals the need for reform in this area of law and 

the disturbing reality of police powers in Canada going forward. 

 The author argues the judiciary failed to uphold its function of circumscribing state 

power within the boundaries of fairness and justice to citizens. The court’s tolerance 

of such overzealous and unnecessary police conduct sets a dangerous precedent of 

permitting too much latitude for police use of unrestrained force and intruding on 

rights. This ruling is dismissive of the generally recognized interest in limiting 

police powers to invade privacy and search property. 

 Unfortunately, R. v. Cornell allows parallels to be drawn between Canada and the 

police powers present in a police state. Reforming common law to regulate police 

execution of search warrants would be prudent, albeit unlikely in the near-future. 

This issue will remain pertinent to Canada’s ongoing ‘War on Drugs’, which too 

often involves the dilution or abandonment of constitutional principles. The 

Canadian judiciary must be cautious to not involve itself with intrusions on 

individual rights, especially as criminal law is used increasingly as a weapon in the 

‘War on Drugs’. Although the judiciary has failed in Cornell to discharge its 

responsibility, perhaps going forward it can protect individual rights against the 

intrusive powers of state action. 

 

Michael Plaxton, “Police Powers After Dicey” (2012), 38 Queen’s L. J. 99 

 Post-Charter jurisprudence has expanded police powers and upheld them 

against challenges, even where legislation acknowledging such powers is 

lacking. Critics argue this compromises individual rights and the rule of law, as 

citizens should not be punished for offenses lacking express legislative grants. 

The author contends this is mistaken, as citizens ought to be understood as ‘on 

thin ice’ and should expect to be punished for offenses arguably prohibited by 

the legislature. This draws on the principle that police ought to have discretion 

to determine the extent to which individual rights should yield to considerations 

of public interest. Police powers, then, should be understood as broadly as 

reasonably possible by the general public so that citizens do not overstep their 

bounds when interacting with the police. 

 

Vincenzo Rondinelli and Ricardo Federico, “Arresting Development: Forensic DNA 

Samples Upon Arrest” (2005), 30 C.R. (6
th

) 114 

 In 1998 the Canadian government established the DNA Identification Act, which 

mandated the collection of criminals’ DNA to be stored in a National DNA bank. 

This legislation was hotly contested. While the police took the view that DNA 

should be collected at the time of arrest, many scholars and judges argued this 

would be a violation of Charter rights, and so DNA may only be collected after a 

criminal conviction. 

 The legislation ultimately took the latter view, but interest in DNA collection at the 

time of arrest continues to persist, and will likely be proposed again when the 

legislation is reviewed. The author argues that this proposition must be rejected, as 

it could not be reconciled with the constitution. 

o As noted in R. v. Stillman, [1997] 1 S.C.R. 607, bodily searches—including 

DNA collection—require a high degree of justification to be legitimate. 
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Further, given one’s reasonable expectation of privacy, as outlined in 

Canada v. Southam Inc., [1984] 2 S.C.R. 145, there is a great deal of 

constitutional protection against such an intrusive police action—including 

the requirement of a warrant and impartial arbitrator’s authorization. These 

standards must be met for constitutionally valid DNA collection, and the 

proposal for DNA collection at the time of arrest does not do so. 

o While some argue DNA collection is no more intrusive than taking a 

fingerprint, because of the great deal of information disclosed in DNA (the 

uses of which we are continually discovering) this analogy is not valid.  

 It is important to note that while legislation does not mandate police collection of 

DNA upon arrest, police already have the power to do so as long as the 

requirements for a justified search and seizure are met. While this process might be 

expedited by legislative authorization conferring this power in the DNA 

Identification Act, doing so would jeopardize citizens’ Charter rights and stand in 

tension with the principles of fundamental justice in Canada. The staunch protection 

of an individual’s right to privacy and the high standards for police search and 

seizure powers suggest that the police will never gain an automatic right to collect 

DNA at the time of an arrest.  

 

Eric V. Gottardi, “R. v. Mann: Regulating State Intrusions in the Context of 

Investigative Detention” (2004), 21 C.R. (6
th

) 27 

 In balancing interests of facilitating efficient policing as well as protecting civil 

liberties, the Supreme Court determined there is no general police power to detain 

individuals for investigatory purposes. However, as police sometimes need to use an 

investigative detention, the circumstances for this must be limited to prevent an 

abuse of discretionary power.  

 A lawful investigative detention must not be arbitrary, so police must justify it by 

demonstrating they have reasonable grounds (given an objective view of the entire 

circumstances), link the individual to a specific crime (not simply general 

criminality), inform the individual of the reasons for the detention, and illustrate that 

the interference with individual liberty is no more than necessary. Police may have 

the power to search the detained individual, provided that there is a reasonable 

concern for the safety of the police officer or another person. This rejection of 

vague grounds for a search indicates that police must not be recognized as having a 

broad power to search individuals detained for investigatory purposes. 

 The author points out that R. v. Mann, 2004 SCC 52, [2004] 3 S.C.R. 59 raises 

unanswered problems involving section 10 of the Charter. Further, it is unclear 

whether police have the right to investigate the detainee’s identity or if the detainee 

has an obligation to answer an officer’s queries. 

  

Eric V. Gottardi, “The Golden Rules: Raising the Bar Regarding Strip Searches 

Incident To Arrest” (2002), 47 C.R. (5
th

) 48 

 R. v. Golden, 2001 SCC 83, [2001] 3 S.C.R. 679 is a landmark decision regarding 

the constitutional status of strip searches, providing clear and stringent guidelines 

for strip searches incident to arrest. 



 38 

o The court does not touch on strip searches and exclusionary evidence rules, 

which may result in further disagreements about the issue. 

o There is a ‘spectrum’ of intrusiveness, on which strip searches fall between 

‘pat down’ searches and the more invasive cavity searches. Strip searches 

are: “"the removal or rearrangement of some or all of the clothing of a 

person so as to permit a visual inspection of a person's private areas, namely 

genitals, buttocks, breasts (in the case of females), or undergarments.” 

o In view of section 8 of the Charter, strip searches must not become routine 

police activity—especially due to their invasive and potentially degrading 

nature. There must be a compelling reason to perform a strip search, such as 

to collect evidence related to the grounds for arrest or weapons, based on 

reasonable and probably grounds. 

o The strip search must be conducted in a reasonable manner: 

 ‘In the field’ a strip search may only be conducted if there are 

exigent circumstances requiring the search to happen before 

transportation to a police station. 

 Strip searches should generally be conducted at a police station. This 

may occur to determine an individual is safe to introduce to a prison 

population, however a strip search is not justified in a short-term 

detention. 

 R. v. Golden sets out clear guidelines limiting the police power of conducting a strip 

search. Lawful strip searches must follow the mandate of these “Golden rules”. 

 

Casey Hill, “Search Warrants: Protection or Illusion?” (2000), 28 C.R. (5
th

) 89 

 While in most cases it is difficult to empirically measure whether a government acts 

according to law, search warrants provide a paper trail that make such an analysis 

possible. 

o For a small period of time in Toronto it was discovered that: 

 7% of the warrant requests were refused. 

 69% of the warrant requests were, in the reviewer’s opinion, lacking 

substantively in either the warrant request or information provided. 

 61% of the warrants reviewed would not survive in court against a 

section 8 Charter challenge. 

 The report provides a detailed list of the problems found in many deficient search 

warrants as well as the common law related to these problems. 

 

Daniel Ikonomov, “Warrants and Production Orders Based on Reasonable Suspicion” 

(2006), 37 C.R. (6
th

) 193 

 In Canada v. Southam Inc., [1984] 2 S.C.R. 145 the Supreme Court set out the 

meaning of “unreasonable” search and seizure as found in section 8 of the Charter 

by establishing three requirements for a valid search and seizure: 

o 1) Prior authorization, 

o 2) From an independent authority, 

o 3) Based upon reasonable grounds to believe that an offense has been 

committed or that evidence will be found at the place of search. This, in turn, 

draws on the reasonable grounds to believe test. 
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 Following the ruling in R. v. Wise, [1992] 1 S.C.R. 527, Parliament created Bill C-

109 which authorized the use of tracking devices by police. 

 Reasonable grounds to believe arise at the point where “credible probability 

replaces suspicion.” In contrast, reasonable suspicion has a lower threshold. Which 

standard is met is heavily context dependent and determines the measure of police 

powers justifiable in a given case of search and seizure. Yet, the distinction between 

reasonable belief and reasonable suspicion remains unclear, and the implications of 

the differences remain to be seen. 

 Warrants and production orders based on reasonable suspicion have become a 

permanent part of Canadian law. Provisions authorizing this form of search and 

seizure are likely to develop as technology advances. Further elaboration of the 

rules surrounding this will continue. 

 

Archibald Kaiser, “Gomboc: The Supreme Court Weakens the Search Warrant 

Requirement and Facilitates Police Investigations, Again” (2011), 79 C.R. (6
th

) 245 

 The Supreme Court has undermined the privacy of homeowners in protecting 

information about their energy consumption and the requirement for police to obtain 

search warrants. 

 The Supreme Court’s decision in R. v. Gomboc, 2010 SCC 55 [2010] 3 S.C.R. 211 

has allowed the possibility of police intrusions into traditionally well-protected 

domains, such as a dwelling. Further, institutions like energy providers and internet 

companies might become complicit in police investigations without a suspect’s 

knowledge. 

o This shift in legal decision-making seems to indicate the Supreme Court’s 

focus on protecting individual rights is moving towards a greater interest in 

facilitating policing and criminal investigations, even at the expense of 

upholding individual rights. 

 While this case indicates the Supreme Court has taken a deferential stance to these 

matters, there is hope that the trend to favour police interests can be turned around 

via challenges to the legislation surrounding the regulation of institutions such as 

energy providers as well as Parliament stepping in to curtail the police’s expanding 

discretionary power. 

 

Ken Lockhart, “The Urgent Need for the Supreme Court to Reconsider the Meaning 

of ‘Detention’ for Charter Purposes” (2008), 58 C.R. (6
th

) 222 

 The right to be free from arbitrary detention, the right to counsel, the right to be 

informed of the reasons of detention, and the right to silence all take effect as soon 

as one is detained. Given the importance of these, it is curious that some interactions 

between individuals and police constitute detention while others do not—and as 

such it is important to clearly set out a definition of detention. 

 Tracing the tension between individual rights and state authority, the author looks at 

how the agreed upon definition of detention will affect both individuals’ liberty 

interests and societal interests in controlling crime. In view of this, recognizing that 

policy-making is integral to the debate about balancing this tension in the Charter, 

the author looks at potential ways in which the Supreme Court might handle future 

cases involving detention. 



 40 

o After expounding the jurisprudence surrounding detention and the reasons 

for which the Supreme Court might want to revisit this jurisprudence, the 

author traces how definitions of detention have transformed over time, the 

problems stemming from this transformation, and suggests a way in which 

these problems might be resolved. The author concludes that through 

revisiting this jurisprudence and setting out a clear definition of detention 

the law will be improved and Canadians will be treated more fairly in regard 

to the tension between individual liberty and state power. 

 

Vanessa MacDonnell, “Assessing the Impact of the Ancillary Powers Doctrine on 

Three Decades of Charter Jurisprudence” (2012), 57 S.C.L.R. (2
nd

) 225 

 It is widely recognized that the judiciary has drawn on the Ancillary Powers 

doctrine to repeatedly expand police powers under the Charter. In doing so, police 

powers have sometimes been extended to the point that they justify Charter-

violating police actions. Some argue this runs contrary to the traditional status of the 

judiciary as a bulwark between the individual and the state. 

o The author aims to make clear the reasons why the judiciary has taken on its 

novel role of expanding police powers.  

o Then, the Ancillary Powers doctrine is shown to be a method of balancing 

competing interests other than section 1 of the Charter. This is particularly 

true for police violations of Charter rights that the judiciary considers both 

reasonable and necessary, but does not want to save under section 1 since 

police should not be constitutionally authorized to violate rights. 

o The author then turns to the two-step process of Charter-analysis and the 

implications of this for criminal proceedings. The manner in which police 

powers are expanded is shown to be consistent with Charter jurisprudence 

in general. Moreover, it allows police to efficiently curb crime without 

problematic constitutional implications. 

o The author ends by responding to potential criticisms as well as the 

implications of expanding police powers on section 24(2) of the Charter. 

 

William MacKinnon, “Section 8 Meets the iPhone: Searching Cell Phones Incident to 

Arrest” (2011), 84 C.R. (6
th

) 232 

 Given the immense amount of personal information stored in a cell phone, police 

officers have an interest in searching the cell phones of those they arrest. While a 

warrantless search is presumptively unreasonable (and thereby unconstitutional) in 

Canada, police may nonetheless conduct a lawful search for three purposes: 

o To ensure the police’s as well as the public’s safety, 

o To protect evidence from destruction, 

o To discover evidence. 

 In R. v. Giles, 2007 BCSC 1147, the Supreme Court of British Columbia claimed 

that cell phones could be searched, as could a notebook found on an arrested 

individual’s person. Further, the police have a right to search the phone’s contents 

because without this power the police’s ability to confiscate the cell phone would be 

useless. 
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o The author contends this is mistaken. First, cell phones cannot properly be 

considered analogous to notebooks. Second, it is not clear that from the 

claim that the cell phone might contain incriminating evidence that the 

police are justified in searching the phone’s entire contents, which would be 

very intrusive and likely disclose an immense amount of personal 

information unrelated to the crime. Given the strict limits on other invasive 

searches (ie. strip searches) it seems mistaken to allow cell phone searches 

to occur absent a warrant. 

 It seems that cell phones give rise to a ‘needle in the haystack’ search problem, 

where finding relevant information will require sorting through much irrelevant 

personal information. The problematic implications for individual liberty from state 

interference suggest that the judiciary must rework rules of search and seizure to 

properly account for new technology. 

 In R. v. Polius, 2009 CarswellOnt 4213 a justice ruled that, given the immense 

amount of personal information stored in a cell phone—which can tell one’s ‘life 

story’—the police should not have the power to search a cell phone incident to 

arrest. Due to this, new technology has been incorporated into old search and 

seizure law, so police must obtain a warrant to search a cell phone. 

 Ultimately, criminal procedure is based around searching notebooks and wallets, so 

must be re-examined to account for new technology. While arrestees should often 

have their cell phones confiscated, the personal information stored on their phones 

should not be subject to automatic examination. Perhaps a balance can be struck 

between the police’s interest in seizing phones and individuals’ interest in not 

having their personal information searched without a warrant. 

 

Croft Michaelson, “The Limits of Privacy: Some Reflections on Section 8 of the 

Charter” (2008), 40 S.C.L.R. (2
nd

) 87 

 The Charter’s establishment marks the overhaul of Canada’s criminal law 

surrounding evidence. While before 1982 extremely questionable police practices 

were rampant and seemingly unchecked, since 1982 the impact of section 8 has 

been significant.  

o Surveying jurisprudence key to section 8 since 1982, the author outlines the 

situations in which Canadian citizens have a reasonable expectation of 

privacy. Following this, the author asks whether the privacy interests of 

individuals have been unreasonably interfered with, arguing that regulatory 

and administrative searches have introduced uncertainty into the law.  

 Finally, the author addresses the balancing between societal interests 

in truth finding and an individual’s interests in maintaining privacy 

rights in cases where section 8 violations are established. The author 

suggests evidence should generally be included, except where police 

misconduct is deliberate. 

 

Dwight Newman, “Stripping Matters To Their Core: Intrusive Searches of Persons in 

Canadian Law” (1999), 4 Can. Crim. L. Rev. 85 

 The author provides a detailed exegesis of Canadian law surrounding police powers 

of strip searches. Then, turning to Canadian police powers of searches incident to 
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arrest, the author compares Canadian police powers with those of their English and 

American counterparts. 

 The author argues that the common law surrounding strip search powers are 

confusing and unsatisfactory. The several relevant Charter provisions suggest this 

complex matter will not be made clear any time soon. The author raises these points 

of tension, raises questions and problems that remain to be solved in regard to 

police powers to conduct strip searches, and concludes that either the judiciary or 

the legislative must take up this challenge. 

 

Jason A. Nicol, “‘Stop in the Name of the Law’: Investigative Detention” (2002), 7 

Can. Crim. L. Rev. 223 

 An investigative detention allows police to detain an individual briefly without 

violating section 9 of the Charter. After providing a clear exposition of the 

principles and procedures underlying the police power of investigative detention, 

the author argues that police also have the right to use force when necessary (ie. to 

physically detain an uncooperative person). 

 There are two key benefits to an investigative detention. 

o It provides a justification for police to stop a suspect, briefly detain them, 

and conduct a search if it is warranted. 

o It provides a useful springboard for further investigation. For instance, it 

may provide time and/or grounds to acquire a formal search warrant as well 

as a reason to officially arrest the suspect. 

o Judicial recognition of the police power of investigative detention is key to 

effective, proactive policing. Despite this, there is a clear tension between 

this police power and Charter rights protecting individuals from undue 

violations of their liberty. The judiciary must clarify the problems arising 

from this tension, such as the threshold for a legitimate search of a subject, 

otherwise potential rights violations will remain a concern. 

  

Michael Plaxton, “Police Powers After Dicey” (2012) 38 Queen’s L.J. 99 

 Post-Charter jurisprudence has expanded police powers and upheld them 

against challenges, even where legislation acknowledging such powers is 

lacking. Critics argue this compromises individual rights and the rule of law, as 

citizens should not be punished for offenses lacking express legislative grants. 

The author contends this is mistaken, as citizens ought to be understood as ‘on 

thin ice’ and should expect to be punished for offenses arguably prohibited by 

the legislature. This draws on the principle that police ought to have discretion 

to determine the extent to which individual rights should yield to considerations 

of public interest. Police powers, then, should be understood as broadly as 

reasonably possible by the general public so that citizens do not overstep their 

bounds when interacting with the police. 

 

Tim Quigly, “Mann, It’s A Disappointing Decision” (2004), 21 C.R. (6
th

) 41 

 In R. v. Mann, 2004 SCC 52, [2004] 3 S.C.R. 59 the Supreme Court accepted the 

police’s power to detain for the purpose of a brief investigation, despite the potential 
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danger to privacy rights and discriminatory police conduct. The judiciary justified 

this mandate by looking to the need for quick, effective, and flexible policing. 

 The author argues this justification is simply an assertion that the police need the 

power to do so. Given the dangers associated with this extent of police discretion, it 

is problematic that the judiciary would simply create new police powers in the 

absence of an authorizing statute. Intrusions on civil rights may now occur without 

the democratic legitimacy conferred by public debate and legislative authorization. 

 There is now a great risk of this newfound discretionary power to detain with less 

than reasonable and probable grounds being used in a discriminatory manner. The 

reality of racial profiling and the police targeting of marginalized groups suggests 

this police power may have a deleterious impact on citizens’ rights. 

 

Marc Rosenburg, “Controlling Intrusive Police Investigative Techniques Under 

Section 8” (1991), 1 C.R. (4
th

) 32 

 There is a tension between privacy and conducting a criminal investigation that is 

very difficult to reconcile. Section 8 of the Charter is a central right protecting 

Canadians against unlawful police actions, yet it is not clear jurisprudence 

surrounding search and seizure can easily be applied to audio or video surveillance 

because search and seizure generally applies to physical intrusions. How can 

obvious breaches of privacy such as audio and video surveillance techniques be fit 

into search and seizure jurisprudence? 

 The author argues for section 8 to be meaningful it cannot simply identify zones of 

privacy (ie. the home and office). Section 8 must examine the nature of the police 

technique, particularly whether the technique poses a threat to everyone’s security 

if utilized without judicial pre-authorization. Accordingly, these investigative 

techniques must be used in accordance with the appropriate search and seizure 

standards (there must be reasonable suspicion or probable cause) and an abuse of 

these techniques must be considered for exclusion according to section 24(2). 

o Privacy has been defined by the Supreme Court as the right “to determine 

for himself when, how, and to what extent [a person] will release personal 

information about himself.” Obviously, video and audio surveillance 

violates privacy understood in this way. 

o Used properly, audio and video surveillance must have judicial pre-

authorization. This is not intended to undermine policing, but to ensure that 

the threat such investigative techniques pose to a free society do not 

undermine individual rights. 

 

Peter Sankoff, “Articulable Cause Based Searches Incident to Detention—This Cooke 

May Spoil The Broth” (2002), 2 C.R. (6
th

) 41 

 At issue in R. v. Cooke, 2002 BCCA 305, [2002] B.C.J. No. 1045 is the doctrine of 

articulable cause detentions and the concomitant police power of a search incident 

to detention. The criminals were apprehended on the grounds of an articulable cause 

and searched, which revealed their guilt. At face value, the judiciary determined this 

to be adept police work and not in conflict with the Charter. 

 The author contends that this appraisal of Cooke propounds the mistaken view that 

common law justifies the police power to conduct a search incident to a detention. If 
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this view becomes precedent, the right to be protected from unreasonable search and 

seizure will be undermined, jeopardizing the essential meaning of section 8.  

o In the case the judiciary argued the detention and subsequent search were 

justified because the police had reasonable cause to suspect the detainees to 

be complicit in criminality. Yet, given the way in which the search was 

conducted, this seems to acknowledge a broad police power to conduct a 

search incident to detention. 

 Police advocate this power to conduct a warrantless search because it 

1) guarantee’s the officer’s safety and prevents the suspect’s escape, 

and 2) prevents the destruction of evidence and ensures it will be 

available for a prosecution. 

 The crime-control reasons for allowing this police power do not 

simply overrule the societal interest in upholding constitutional 

rights, though. As noted in Hunter v. Southam, [1984] 2 S.C.R. 145, 

constitutional guarantees cannot be outweighed unless it is probable 

that the suspect is complicit in a crime. 

 As such, no compelling reason has been offered to establish the 

constitutionality of police powers to conduct a search incident to 

detention. 

 R. v. Cooke, then, propounds a misguided point of view, and should 

not become precedent. If this decision were to be followed, it would 

contradict much constitutional jurisprudence. 

 This is not to say police officers cannot search for weapons to 

ensure their own safety.  

 

Christina Skibinsky, “Regulating Mann in Canada” (2006), 69 Sask. L. Rev. 197 

 In R. v. Mann, 2004 SCC 52, [2004] 3 S.C.R. 59 the judiciary recognized the police 

power to conduct an investigatory detention and conduct a search incident to that 

detention. This marks an obscure police action which can be anywhere between 

non-interference in individual liberty and an actual arrest, highlighting a tension 

between individual rights and effective policing where constitutional guarantees 

might be abused. 

o The judiciary must carefully sort through the problems, theoretical and 

practical, that arise in the context of investigatory detentions in order to 

ensure that this police power does not become a mechanism by which 

individual rights are curtailed. 

 Following a detailed and clear exposition of the case as well as doctrine at hand in R. 

v. Mann, the author argues that subsequent decisions involving investigative 

detentions have been unclear and contradictory. Further, there is the concern that 

investigative detentions might be involved in racial profiling and the sidestepping of 

section 10 rights. 

 There is a serious problem that R. v. Mann did not make clear-the length of an 

investigative detention, whether detainees can be transported, whether investigative 

detentions apply at vehicle stops, and the amount of force that can be used. Areas of 

ambiguity such as this leave much room for potential rights violations. Historically, 

the author contends, courts have not been adept at limiting police powers, but 
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expand them without proper consideration of the effect on individual rights. It 

seems that, unless the judiciary takes an immediate and firm step of regulating 

investigative detentions, there is a high likelihood of police abuses of constitutional 

rights. 

 

James Stribopoulos, “In Search of Dialogue: The Supreme Court, Police Powers, and 

the Charter” (2005), 31 Queen’s L.J. 1 

 Rights claims since the Charter’s enactment have placed pressure on the 

judiciary to create new police powers. Using ‘law-making devices’ the courts 

have expanded police powers, however this has eroded the principle of legality 

(a safeguard for civil liberties against undue police action) and made the rules of 

criminal law uncertain (which is costly for citizens). The upshot has been the 

empowerment, rather than the regulation, of police authority.  

 The author contends that the Supreme Court should reject the creation of police 

powers via ‘law-making devices’. Instead, the legislature must take over this 

role by establishing a clear and comprehensive code regulating police powers 

and checking police discretion. This will restore the principle of legality and 

facilitate a dialogue between the judiciary and the legislative, which will better 

provide Charter guarantees and regulate police conduct. 

 

James Stribopoulos, “The Forgotten Right: Section 9 of the Charter, Its Purpose and 

Meaning” (2008), 40 S.C.L.R. (2
nd

) 211 

 Recognizing the lack of a seminal decision or body of jurisprudence that 

comprehensively covers section 9 of the Charter, the author seeks to expound the 

purpose of section 9 or the meaning of the provision—how exactly is one to know if 

a detention is properly considered arbitrary? 

o The lack of a clear framework to apply section 9 has led to hesitance for the 

judiciary to apply the section, or to deal with the convoluted definition of an 

arbitrary interaction with police. 

o In the place of establishing a clear section 9 doctrine, the Supreme Court has 

fallen back on the Ancillary Powers doctrine, which, in turn, has justified 

contentious police practices (like investigative detentions). This expansion 

of police powers is problematic insofar as it has not been matched by a 

corresponding treatment of individual rights. 

 The author seeks to address the lack of section 9 understanding by expounding both 

the purpose and meaning of section 9. This, the author states, is the first step in 

properly setting out section 9 as a staunch protection of individual liberty. 

o After looking at the purpose of section 9, the author examines the threshold 

requirement for triggering the provision—a detention. Then, drawing on 

case law as well as points of contention in the jurisprudence, the author 

addresses the extent to which the Supreme Court’s treatment of section 9 

accords with its purpose. 
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James Stribopoulos, “Unchecked Power: The Constitutional Regulation of Arrest 

Reconsidered” (2003), 48 McGill L. J. 225 

 Despite the “due process revolution,” the Charter has not meaningfully limited 

police arrest powers. Section 9 overlooks the fact that unlawful arrests are 

inherently arbitrary. This deficiency, considered in view of the arrested individual’s 

treatment later on in the criminal process, suggests the current reading of this 

section is unjust. As it is currently understood, the “reasonable grounds” standard 

regulating police arrest powers may allow and even mask police abuses, whether the 

inappropriate conduct is mistaken or intentional. As it stands, then, section 9 fails to 

provide for Canadian citizens’ basic rights. 

 The author argues other Charter guarantees—including the right against 

unreasonable search and seizure, the right to be detained in accordance with habeas 

corpus, and the right to deprived of life and security only in accordance with 

principles of fundamental justice—might be interpreted in a way that bolsters 

section 9, providing procedural safeguards that protect against unjustified arrests.  

 Lacking the recognition of section 9’s current shortcomings and the 

acknowledgement that the current interpretation of section 9 is at odds with section 

7 guarantees, Parliament will not be moved to provide the sort of checks that will 

effectively regulate police arrest powers. Through utilizing other Charter provisions 

to regulate police powers, especially section 7, the unfairness of police arrest 

powers and lack of protection for one’s section 9 rights can be redressed. 

 

James Stribopoulos, “A Failed Experiment? Investigative Detention: Ten Years Later” 

(2003), 41 Alberta L. Rev. 335 

 After providing a thorough overview of the police power of investigative detention, 

the author provides a critical analysis of R. v. Simpson (1993), 12 O.R. (3d) 182, 79 

C.C.C. (3d) 482 and the theoretical doctrine underpinning investigative detentions. 

 The author argues: 

o Investigative detentions have not successfully regulated police detention 

practices, but have legitimated them. As a result the line between 

investigative detentions and conventional arrests have been blurred, making 

inappropriate police action more likely. 

o The creation of the police power to conduct investigative detentions serves 

as an example of the larger danger of judicial, rather than legislative, 

creation of police powers. The inherent risks of this suggest that the 

Ancillary Powers doctrine ought to be rejected. Instead, the dialogue 

model—already championed by the Supreme Court—should be embraced, 

and Parliament should act to establish clear and comprehensive rules to 

regulate police conduct, which will hopefully improve police detention 

practices in the future.   

 

Further Reading 

 Government of Canada report, Police Powers and Drug Related Offenses (March 

2001), <<http://www.parl.gc.ca/content/sen/committee/371/ille/library/powers-

e.htm#A.%20The%20Right%20to%20Remain%20Silent>> [accessed April 17, 

2014] 

http://www.parl.gc.ca/content/sen/committee/371/ille/library/powers-e.htm#A.%20The%20Right%20to%20Remain%20Silent
http://www.parl.gc.ca/content/sen/committee/371/ille/library/powers-e.htm#A.%20The%20Right%20to%20Remain%20Silent
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 Community Legal Education Ontario (CLEO) report Police Powers: Stops and 

Searches (August 2013) 

<<http://www.cleo.on.ca/sites/default/files/book_pdfs/polpower.pdf>> [accessed 

April 24, 2014] 

 Office of the Privy Commissioner of Canada report, A Matter of Trust: Integrating 

Privacy and Public Safety in the 21
st
 Century (November, 2010) 

<<http://www.priv.gc.ca/information/pub/gd_sec_201011_e.pdf>> [accessed April 

24, 2014] 
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Police Use of Force and Public Order Policing 
 

Rights in Question 

 Individual freedoms of expression, communication, association, and assembly 

o Article 20 of the Universal Declaration of Human Rights 

o Section 2 of the Charter 

 Rights to life, liberty and security of the person 

o Article 3 of the Universal Declaration of Human Rights 

o Section 7 of the Charter 

 Rights against cruel, inhuman, or degrading treatment 

o Article 5 of the Universal Declaration of Human Rights 

o Section 12 of the Charter 

o Section 38(1)(a) of Alberta’s Police Act 

 

A police officer’s right to use reasonable force to discharge his or her duties is dealt 

with in the Criminal Code of Canada
18

: 

 Section 25(1)(b) states: 

o Every person who is required or authorized by law to do anything in the 

administration or enforcement of the law...as a peace officer or public 

officers… is, if he acts on reasonable grounds, justified in doing what he is 

required or authorized to do in using as much force as necessary for that 

purpose.  

 Section 25(3) states: 

o A person is not justified in using force that is intended or is likely to cause 

death or grievous body harm unless the person believes on reasonable 

grounds that it is necessary for the self preservation of the person or 

preservation of any one under that person’s protection from death or 

grievous body harm.  

 

It is important to demarcate the boundaries of excessive use of force by the police. 

One report writes, “what is meant by the term ‘police use of force’… should include police 

shootings, police assaults and other forms of brutality, [and] most fe[el] that the definition 

should be expanded to include other behaviours including police threats, racial profiling, 

police corruption, police abuse of power and verbal abuse.”
19

  

Police brutality, then, is the unlawful police use of force—the exercise of violence 

in wanton or unjustified ways. The excessive use of force is generally physical in nature (ie. 

shootings or violent detainment methods) but can also by psychological (ie. verbal abuse).  

 Section 26 of the Criminal Code states: 

o Every one who is authorized by law to use force is criminally responsible for 

any excess thereof according to the nature and quality of the act that 

constitutes the excess. 

                                                        
18

 R.S.C. 1985, c. C-46 
19

 Scot Wortley, Police Use of Force in Ontario: An Examination of Data from the Special Investigations 

Unit,<<http://www.attorneygeneral.jus.gov.on.ca/inquiries/ipperwash/policy_part/projects/pdf/AfricanCanadi

anClinicIpperwashProject_SIUStudybyScotWortley.pdf>> [accessed May 13, 2014] 

http://www.attorneygeneral.jus.gov.on.ca/inquiries/ipperwash/policy_part/projects/pdf/AfricanCanadianClinicIpperwashProject_SIUStudybyScotWortley.pdf
http://www.attorneygeneral.jus.gov.on.ca/inquiries/ipperwash/policy_part/projects/pdf/AfricanCanadianClinicIpperwashProject_SIUStudybyScotWortley.pdf
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Whether police use of force is excessive is heavily context dependent, which gives 

rise to much contention and a difficulty in holding police accountable for such 

transgressions. 

 

Concerning the right to protest, while freedom of assembly is guaranteed by section 

2(c) of the Charter, it is guaranteed only “to such reasonable limits prescribed by law as 

can be demonstrably justified in a free and democratic society.”
20

 To interfere with one’s 

right to protest, then, police must act with the authority of the law—and the law disallows 

protests that are not peaceful (or for other reasons demonstrably justified in a free and 

democratic society). In determining whether protests are lawful the police are afforded 

much discretion, deciding what constitutes a peaceful demonstration and when this is 

allowed. Section 63 of the Criminal Code prohibits “unlawful assembly,” which is defined 

as a “three or more persons” gathered in a way that causes reasonable people to be afraid 

that the assembly will either disturb the peace tumultuously or provoke others to do so.
21

 

Further, section 31 of the Criminal Code empowers police to detain those who breach the 

peace. As police have considerable discretion in deciding when an assembly becomes 

unlawful as well as the authority to employ the necessary amount of force to discharge their 

duties (ending the unlawful assembly), police have much latitude to use force to quell 

demonstrations. 

 

Recent Notable Incidents: 

 Between July and September 1990 the ‘Oka Crisis’ in Oka, Quebec saw the tense 

confrontation of aboriginal protestors and Canadian police. A barricade was 

attacked by police wielding tear gas and stun grenades; a gunfight broke out and one 

person was killed. This event remains extremely controversial to this day, and 

police are often criticized for their use of force. 

 On October 14, 2007 Robert Dziekanski was tasered five times at the Vancouver 

airport and died. An inquiry determined that this was an unjustified use of force but 

decided not to lay charges against the officers. 

 The fatal shootings of mentally ill individuals carrying sharp objects, including: 

o Reyal Jardine-Douglas, August 29, 2010 

o Sylvia Klibingaitis, October 7, 2011 

o Michael Eligon, February 3, 2012 

o On July 27, 2013, Sammy Yatim pulled out a knife on a Toronto street car 

and threatened passengers. He was shot eight times by a police officer and 

then tasered. The police have been heavily criticized for such an extreme 

deployment of force. 

 On June 26-27, 2010, at the G20 meeting in Toronto, there were mass 

demonstrations that turned violent. Police responded to this public disorder with 

heavily criticized force, including tear gas, rubber bullets, and pepper spray. As well 

as these controversial crowd-dispersal techniques, the police engaged in mass 

arrests. 

                                                        
20

 Section 1 of the Canadian Charter of Rights and Freedoms 
21

 Section 63 of the Criminal Code 
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 In 2012 at the Quebec student protests the police response was heavily criticized for 

employing controversial weapons (ie. pepper spray, stun grenades) and engaging in 

mass arrests (a technique known as ‘kettling’). 

 

Articles 

 

Kenneth Adams and Victoria Jennison, “What We Do Not Know About Police Use of 

Tasers” (2007), 30(3) Policing: An International Journal of Police Strategies and 

Management 447 

 Drawing on police reports, scholarly opinions, and media coverage of the use of 

tasers by police, the authors investigate the impact of the implementation of tasers 

on police organizations and the community they serve. 

 A coherent, generally accepted view on how tasers should be employed by the 

police is lacking, which results in a variety of ways of using tasers between police 

organizations. Given this discrepancy, it is difficult to determine whether tasers 

have benefited police and citizens’ safety or helped to curb the use of lethal force. 

The inconsistent application of tasers is reflected in media reports, and has the 

potential to harm the reputation of police organizations. 

o More substantial research on the application of tasers is necessary to better 

understand, and subsequently coordinate, the police use of tasers. 

 

Stanley A. Cohen, “Law in a Fearful Society: How Much Security?” (2005), 54 

U.N.B.L.J. 143 

 The balance struck between freedom and security determines police conduct, as 

waiting for criminal harm to be done might make police unable to stop crime, while 

preempting criminal activity might undermine individual liberty. Requiring police 

action to be reactive typically protects liberty: a crime must be committed or pre-

established standards must be met to justify the interference with individuals’ rights 

(ie. reasonable grounds must first be established for an arrest to be legitimate). Yet, 

as national security concerns grow in an age of terrorism and new forms of crime, 

police have an interest in preventing crime from taking place, interfering with 

individual liberty in view of what might happen in the future. The new mandate for 

police to preempt criminal activity threatens to compromise a free society where 

rights are upheld in the name of security. For instance, one’s right to freely protest 

might be obstructed where the police fear crime is likely to occur.  

 

Trevor C. W. Farrow, “Negotiation, Mediation, Globalization Protests and Police: 

Right Processes; Wrong System; Issues; Parties and Time” (2003), 28 Queen’s L.J. 

665 

 Police strategy at potentially violent protests emphasizes ensuring the safety of 

police, protestors, and bystanders as well as facilitating lawful dissent. While this 

reduces the likelihood of violence breaking out, the focus on a dialogue between 

police and protestors can undermine the protestor’s aims and curb any dissent that 

would lead to actual institutional change. 

 Police negotiation and dialogue can mitigate tensions and ensure that civil liberties 

are respected. However, the focus on maintaining purely lawful protests can 
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compromise the political and social goals of protestors, and ultimately may sacrifice 

Canada’s development for police interests in maintaining order. 

 

Mary Ellen Gale, “Calling in the Girl Scouts: Feminist Legal Theory and Police 

Misconduct” (2001), 34 Loy. L.A. L. Rev. 691 

 Recognizing that there is a lack of feminist scholarly research on police misconduct, 

the author seeks to provide an analysis of the problem via the framework of 

feminist legal theory. Through this analysis the author looks for insights, strategies, 

explanations, and justifications for changes that can be made to curb police abuses.  

o After outlining several feminist legal theories that can inform the 

investigation, the author turns to a historical description of the problem. 

Drawing on the feminist theories, the author argues that the problem can be 

curbed if transformations are made to policing structures and the practice of 

law enforcement. Specifically, the author calls for the hiring of female 

police officers. To conclude, there is a brief discussion of how feminist 

policing would take shape and the ways in which it would discourage 

violence, abuse, and corruption while fostering an equal, free, and safe 

community. 

 

Jacinta M Gau, Clayton Mosher, and Travis C Pratt, “An Inquiry Into the Impact of 

Suspect Race on Police Use of Tasers” (2010), 13 Police Quarterly 27 

 This article seeks to remedy the lack of scholarly information regarding the 

circumstances under which police officers are likely to deploy tasers, specifically 

the relevance of race. Testing for a correlation between race and the likelihood of 

being subjected to the use of a taser, the authors argue that Hispanics are more than 

twice as likely as whites to have a taser used against them. The article offers advice 

on how this finding might impact taser policy as well as future research endeavors. 

 

James F. Hodgson, “Police Violence in Canada and the USA: Analysis and 

Management” (2001), 24(4) Policing: An International Journal of Police Strategies and 

Management 520 

 Focusing on police organizations in American and Canadian cities, the author looks 

at how operational limitations and public conflicts can give rise to police violence. 

Arguing that police violence is largely tied to an authoritarian operational model, 

the author claims that police organizations should be reformed to provide effective 

and non-violent policing in communities. 

o The article analyzes police training models, race relations training, non-

violent conflict resolution techniques and other components of the 

‘authoritarian’ organizational model police services use. 

 

James Hoggett and Clifford Stott, “The Role of Crowd Theory in Determining Use of 

Force in Public Order Policing” (2010), 20(2) Policing and Society: An International 

Journal of Research and Policy 223 

 Research suggests that when police take up the traditional crowd psychology 

theories there is a considerable likelihood that police actions will escalate public 

disorder. The article conducts an analysis of the relationship between theoretical 
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understandings of public demonstrations and the practice effects of police actions. 

The authors argue that, if police consider crowds to be inherently irrational and 

dangerous, the police generally rely on tactics of mass containment and dispersal. 

The authors suggest this might preclude the police from developing more efficient, 

effective, and less hostile avenues through which public order may be maintained in 

mass demonstrations. 

 

Ian Hussey and Patrice LeClerc, “The ‘Big Smoke’ Screen: Toronto’s G20 Protests, 

Police Brutality, and the Unaccountability of Public Officials (2011), 7(1) Socialist 

Studies 282 

 This article looks at the police response to the political protests at the G20 summit 

in Toronto in 2010. To analyze police tactics, the authors contrast official police and 

media accounts of what happened with the experience of the protestors. Drawing on 

this information, the authors seek to determine how police actions in regards to 

protests and dissent can be organized and conducted better. 

 

Mike King, “From Reactive Policing to Crowd Management?: Policing 

AntiGlobalization Protests in Canada” (2006), 79 Jurisprudencija 40 

 This article takes up commentary on the policing shift from a confrontational 

reactive dispersal model of crowd control to a model focused on de-escalating 

conflict, communicating with demonstrators and ‘managing’ crowds. Looking at 

various explanations of this shift—from increasing emphasis of liberal rights, 

concerns about legitimate violence, and our increasingly risk-based society—the 

author contends that policing changes is not strictly a result of social change, but a 

self-directed change as police draw on their experience and new understandings of 

crowd control. 

 Looking at several high-profile protest events in Canada since 2001 the author 

undertakes a comparative study, tracing the move from a reactive model of 

confrontational policing to a more conciliatory model emphasizing the management 

of crowds. 

o The article concludes by examining how this shift affects policing in 

practice, and the obstacles that must be overcome to make this new model of 

policing truly based around mutual negotiation and communication. 

 

Mike King, “Police and Public Order Issues in Canada: Trends for Change” (1997), 

8(1) Policing and Society: An International Journal of Research and Policy 47 

 This article seeks to redress the lack of scholarly commentary on policing in Canada, 

particularly in regard to public order policing. After outlining several models of 

policing that have been implemented in Canada, it takes up a new model of policing 

that seeks to foster legitimate, consensual, conciliatory policing in Canada’s fluid 

and diverse communities. The author argues there are two contrasting trends of 

change: while one promotes conciliatory, communicative, and multi-agency 

policing the other encourages an increasingly militarized model that threatens to 

incite more hostile and escalatory public order policing. 
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Willem de Lint, “Public Order Policing: A Tough Act to Follow?” (2005), 33(4) 

International Journal of Sociology and Law 179 

 This article explores the techniques of policing mass public demonstrations. 

Arguing that proper protest policing is integrative, that many police techniques can 

allow protests to discharge their grievances without mass illegality, the author 

suggests how police organizations ought to maintain public order and responsibly 

exercise their authority. Yet, the author also notes that current police practices are 

compromised by intelligence-led priorities which, while advocated as effective, also 

lead to dangerous consequences.  

 

Richard C. Lumb and Paul C. Friday, “Impact of Pepper-Spray Availability on Use-

of-Force Decisions” (1997), 20(1) Policing: An International Journal of Police 

Strategies and Management 136 

 This article draws on the wealth of debate surrounding police use of ‘less-than-

lethal’ weapons like pepper-spray, which has been proven to be an extremely 

effective tool for police confronting aggressive persons. Yet, pepper-spray is not 

without its drawbacks and can cause substantial harm to those it is used on. The 

authors examine whether the use of pepper-spray has resulted in changes to the 

frequency and level of police use of force, as well as whether pepper-spray has 

affected the number of injuries to suspects and police officers. 

 

David MacAlister, “Reviewing Police Use of Tasers: Recent Developments Including 

Application of the Abuse of Process Doctrine” (2008), 57 C.R. (6
th

) 263 

 The use of tasers must be reasonable given the circumstances. To deploy a taser 

once the suspect is already restrained is a serious cause of concern and a violation of 

police policy. 

o The excessive use of force with a taser is a violation of a person’s section 7 

and section 12 Charter rights. 

o Tasers have built in sensors that reveal the circumstances under which a 

taser is fired. This may be turned to when seeking to ascertain what really 

happened in an incident involving a taser. 

o Police policy holds that tasers should only be employed when a suspect is 

“assaultive” or worse—ie. combative, suicidal, or resisting arrest. Yet, 

police have been granted discretion in determining when a situation merits 

the use of a taser.   

 Reports on taser use have designated tasers as an “impact weapon” 

only to be used when there is danger of serious bodily harm or death. 

 Common law holds that the judiciary should not allow a trial to move forward 

where the criminal process would be tainted. The abuse of a person with a taser has 

historically resulted in a stay of proceedings—providing that the interests in 

respecting the person’s rights are not grossly outweighed by societal interests in 

pursuing charges against the individual. This is not to say that the judiciary does not 

also consider alternative remedies, such as excluding evidence and sentence 

reduction. 
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Bruce C. McDonald, “Use of Force By Police to Effect Lawful Arrest” (1967), 9 

Criminal L.Q. 435 

 The author provides a comprehensive examination of the police power to use force 

discharging policing duties. In doing so the author addresses the question: 

o How much force should be justified and for what purposes? 

 Recognizing the answer to this question is heavily context dependent on the mores 

held in a society about the balance between effective crime control and human 

rights, the author takes up the problem of police brutality—in doing so the article 

provides an overview of many problems arising from the police use of force. 

 

Anthony J. Micucci and Ian M. Gomme, “American Police and Subcultural Support 

for the Use of Excessive Force” (2005), 33(5) Journal of Criminal Justice 487 

 This article looks at police officers’ perceptions and tolerance of the abuse of force. 

Drawing on data from thousands of police officers, the article finds that officers 

with a very small amount or great deal of experience are more likely than officers 

with a moderate amount of experience to view the abuse of force to be a serious 

event and worthy of severe punishment. 

 

Temitope Oriola, Nicole Neverson, and Charles Adeyanju, ‘They Should Have Just 

Taken a Gun and Shot My Son’: Taser Deployment and the Downtrodden in Canada” 

(2012), 18(1) Social Identities: Journal for the Study of Race, Nation, and Culture 65 

 Examining the widespread deployment of the taser by Canadian police 

organizations, this article argues that tasers are largely directed against the 

downtrodden. Taser deaths are evidence of this new form of illegitimate police 

oppression, and factors such as gender, ethnicity, socio-economic status, mental 

illness, and drug use indicate who is likely to be subjected to a taser. 

o Focusing in particular on the taser death of Robert Dziekanski at the 

Vancouver airport, the authors contend that while police ostensibly maintain 

the rule of law, their indifference to the exercise of force has resulted in 

unconcerned threats to the security of persons. 

o The authors suggest that, if the development of tasers in Canada continues 

on its current trajectory, the same social groups will continue to be the 

primary targets of taser use and there will be little public recognition of 

tragedies similar to Dziekanski’s death. 

 

Rick Parent, “Crisis Intervention: The Police Response to Vulnerable Individuals” 

(2007), 80(2) The Police Journal 109 

 Police organizations must have the ability to properly respond to individuals who 

are vulnerable due to their physical, mental, or emotional state—even if this state 

has resulted in irrationality or violence. Given the tragic and problematic outcome 

of situations where police act with force to seriously harm or kill such persons, 

much attention has been directed at developing a strategy by which police officers 

can subdue these persons, providing time to calm down or regain their perspective. 

Less-than-lethal weapons, particularly tasers, provide a tool with which police can 

incapacitate such persons with significantly less chance of causing serious harm. 
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The authors expound how such weapons may be deployed to allow police to 

respond to such individuals in a way not likely to result in a tragic event. 

 

W. Wesley Pue and Robert Diab, “The Gap in Canadian Police Powers: Canada 

Needs ‘Public Order Policing’ Legislation” (2010), 28 Windsor Review of Legal and 

Social Issues 87 

 With respect to public events involving large numbers of people (sporting events, 

concerts, political demonstrations, etc.) it is generally agreed that police must take 

proactive and preventative measures to maintain security and the rule of law. 

However, there lacks any specific legislation in Canadian law conferring guidelines 

or authority for police conduct in dealing with these situations. This shortcoming is 

problematic, as police measures often infringe on important constitutional rights—

particularly freedom of expression, assembly, and privacy. Since police must act to 

ensure safety and order at such events, there is a pressing issue of determining how 

constitutional rights can be safeguarded. 

 The author argues Canada must develop ‘Public Order Policing Legislation’, which 

will provide clear and principled guidelines for police powers and the rights of 

citizens at such events. This will limit police discretion, determine police conduct at 

such events in a democratic and transparent manner, and ensure that constitutional 

principles are not compromised by police actions infringing on rights without lawful 

authority. Canada can look to England and New Zealands’ legislation for insight on 

how to properly develop this legislation. 

 

Patrick Rafail, “Asymmetry in Protest Control? Comparing Protest Policing Patterns 

in Montreal, Toronto, and Vancouver, 1998-2004” (2010), 15(4) Mobilization: An 

International Quarterly 489 

 This article looks at the scholarly opinion that Western democracies have largely 

taken up the negotiation management model of protest control. While many studies 

have been conducted at the national level and for specific events, few studies have 

looked at whether this model is also widespread at the local level. Looking at data 

from 1152 demonstrations in Montreal, Toronto, and Vancouver the authors 

conclude that—while the cities vary considerably—there is reason to hold that the 

negotiation management model has not been taken up at the local level. 

 

Justin Ready, Michael D White, and Christopher Fisher, “Shock Value: A 

Comparative Analysis of News Reports and Official Police Records on TASER 

Deployments” (2008), 31(1) Policing: An International Journal of Police Strategies & 

Management 148 

 This article provides a comparative analysis of police reports and media coverage of 

taser deployments from 2002-2005. Drawing on this analysis, the article expounds 

circumstances in which tasers are deployed, characteristics of persons that have 

tasers used against them, and predictors of continued resistance after a taser has 

been deployed. The article concludes by discussing some myths associated with the 

police use of tasers, as well as the impact on public perception and police policies 

that these myths might lead to. 
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Elizabeth Seals, “Police Use of Tasers: The Truth is “Shocking” (2008), 38 Golden 

Gate L. Rev. 109 

 While tasers are marketed as weapons that preserve life in situations where lethal 

force might otherwise be necessary, the author argues that this perception is 

misleading. There have been a significant number of taser-related deaths in Canada 

and the United States, and the number will continue to grow. More problematically, 

reports indicate that taser-related deaths are not always tied to justified uses of force. 

It seems, then, that tasers are sometimes deployed in situations where a person is 

not an immediate threat to the safety of themselves or others. In view of this, the 

author argues that the risks associated with tasers might be outweighed by the utility 

of taser use. Accordingly, lawmakers must establish better guidelines for the 

deployment of tasers, striking an appropriate balance between the risk of death and 

the utility of using tasers. 

 

David Schweingruber, “Mob Sociology and Escalated Force: Sociology’s Contribution 

to Repressive Police Tactics” (2000), 41(3) Sociological Quarterly 371 

 This article looks at the impact that the theory of ‘mob sociology’ on police 

techniques for controlling crowds. The development of this theory was paralleled by 

an increased use of ‘escalating force’ techniques. Yet, as literature has moved to 

emphasize that protestors are not necessarily ‘deviants’, but are often politically and 

socially engaged persons expressing legitimate concerns, there has been a call for 

police techniques that better protect free speech and civil rights. The article traces 

the development of these strategies of crowd control as well as how the models 

taken up by police can affect the way demonstrators are treated, specifically how 

police techniques lead to the excessive use of force. 

 

Dave Waddington and Mike King, “The Disorderly Crowd: From Classic 

Psychological Reductionism to Sociocontextual Theory—The Impact of Public Order 

Policing Strategies” (2005), 44(5) The Howard Journal of Criminal Justice 490 

 Using an overview of psychological theories of collective disorder as a starting 

point, this article traces the development of our understanding of criminality in mass 

demonstrations as social and political theories progress. The purpose of outlining 

the transformation of such theoretical perspectives is to understand how this 

changing theoretical knowledge base has contributed to corresponding changes in 

the way in which police organizations respond to challenges of maintaining public 

order. 

 

Michael D White and Justin Ready, “The TASER as a Less Lethal Force Alternative: 

Findings on Use and Effectiveness in a Large Metropolitan Police Agency” (2007), 10 

Police Quarterly 170 

 Responding to the lack of empirical research regarding police tasers, this article 

seeks to examine the use and effectiveness of tasers when deployed in a 

metropolitan setting. The authors find that tasers are used almost exclusively against 

violent subjects considered “emotionally disturbed.” Further, in contrast to the 

received opinion that tasers—when used on such persons—are relatively high risk 

for injury, the tasers effectively incapacitated 85% of subjects without further 
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incident. The article also discusses the consequences of continuing to use tasers as 

well as the requirement for more research to be conducted. 

 

Michael D White and Justin Ready, “Examining Fatal and Non-Fatal Incidents 

Involving the TASER” (2009), 8(4) Criminology and Public Policy 865 

 Roughly 10,000 police departments in the US have utilized the taser as a method of 

applying less than lethal force. Yet, the physiological effects that the taser might 

give rise to raise serious questions. 

o Amnesty International reports more than 300 taser-related deaths. 

Furthermore, the lack of research concerning the real world application of 

tasers and related deaths suggests much work needs to be done regarding 

tasers. 

 The authors find that drug use, mental illness, and resisting the police are all factors 

strongly associated with taser-related deaths. Also, multiple taser deployments 

might affect different persons differently, and some may be more seriously injured 

than others. It is important for police departments to develop adequate training and 

policy regarding the multiple deployment of tasers to protect individuals who might 

be vulnerable due to these factors. 

 

Brian Wolf and Joseph De Angelis, “Tasers, Accountability, and Less Than Lethal 

Force: Keying in on the Contentious Construction of Police Electroshock Weapons” 

(2011), 4(2) International Journal of Criminology and Sociological Theory 657 

 Though controversial, tasers have become a standard policing tool throughout 

Canada. In contrast to the bulk of taser research focusing on its health effects and 

technical merits, this article applies a ‘constructionist’ framework to explore the 

manner in which different actors seek to construct the “reality” of tasers within 

media. The debate surrounding tasers is grounds for an investigation into the social 

problems highlighted by the different actors that seek to appropriate the debate 

about tasers and ‘redeploy’ claims made by proponents of taser technology. The aim 

of the article is to illustrate how dominant social groups and their claims offered 

about tasers can be contested, appropriated, and perhaps even subverted by less-

powerful social groups.   

o The dynamic struggle between social groups helps explain why the use of 

tasers remains so controversial. Furthermore, understanding the competing 

social groups reveals much about power relations in police tactics and 

technology.  

o In view of the discourse concerning tasers that is perpetuated by competing 

social groups, it is clear that controversy is not simply the upshot of public 

ignorance about tasers’ technological merits. The use of tasers, rather than a 

decision to be made on the basis of technological merits, is a political 

decision which disproportionately affects as well as serves the interests of 

different social groups. While advocates of tasers are seeking an effective 

method of control that does not rely on lethal force, opponents seek more 

accountable and democratic forms of policing.  

 Ultimately, while human rights groups praise tasers as a policing tool 

that does not use lethal force, tasers are a tool of political repression 
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insofar as police can use tasers often and without the same restraint 

that is required for lethal force.  

 

Vladimir A Zaychenko and Simon N Verdun-Jones, “Police Use of Conducted Energy 

Weapons: A Review of the Canadian Jurisprudence” (2011-2012), 49 Alta. L. Rev. 149 

 The article explores the legal framework surrounding the use of tasers by police in 

Canada, as well as takes up the ongoing public debate surrounding these weapons. 

Since the death of Robert Dziekanski the use of tasers has been curtailed, especially 

following the dictates of the Kennedy and Braidwood Commission Reports. 

o The article overviews:  

 The current use of tasers in Canada by police organizations, 

 The general police procedure for using a taser against a subject, 

 Criminal and civilian litigation concerning the police use of tasers,  

 The perception of tasers as tools to be used only when other less-

forceful measures are simply not options, and 

 The various ways in which one can pursue a legal claim against taser 

using officers, government organizations employing tasers, or taser 

manufacturers. The article also discusses how this might contribute 

to police accountability and police policy. 
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Rights in Question 

Section 10 of the Charter: Everyone has the right on arrest or detention,  

(a) to be informed promptly of the reasons therefore; 

(b) to retain and instruct counsel without delay and to be informed of that right, … 

 This second provision is intended to protect individuals from 

compromising their legal position by doing or saying anything without 

the benefit of legal advice. 

 

Cases 

 

R. v. Baig, [1987] 2 S.C.R. 537 

 This case determined that, while the police must provide the information required 

by section 10 of the Charter, the police are not obligated to ascertain whether the 

detained individual fully understands the information. This obligation only arises 

where outward factors indicating a lack of understanding such as mental illness, 

intoxication, or linguistic difficulties are apparent. In these conditions police have a 

duty to take additional measures such as waiting for a person to sober up or finding 

an interpreter. 

 The upshot is that the police failure to facilitate the exercise of one’s section 10(b) 

Charter rights does not constitute a Charter violation so long as the detainee does 

not invoke that right. 

 

R. v. Manninen, [1987] 1 S.C.R. 1233 

 This leading Supreme Court decision on one’s section 10(b) Charter rights and 

right to silence imposed two obligations on police besides informing a detainee of 

his or her rights: 

o First, the police must provide the detainee with a reasonable opportunity to 

exercise the right to retain and instruct counsel without delay; this includes 

the duty to offer the respondent the use of the telephone. 

o Second, the police must refrain from questioning the detainee until there has 

been a reasonable opportunity for the detainee to speak with counsel. The 

aim of the right to counsel is not only to allow detainees to be informed of 

their rights but also, and perhaps more importantly, to obtain advice as to 

how to exercise those rights. 

 

R. v. Brydges, [1990] 1 S.C.R. 190 

 This case imposed the duty on police to provide information and access to legal aid, 

not simply to inform a person of section 10 Charter rights, but to ensure that a 

person has a reasonable opportunity to obtain a lawyer. The police must refrain 

from questioning or attempting to obtain evidence from a detainee until that person 

has had the reasonable opportunity to exercise his or her rights. 

 

 

 

R. v. Evans, [1991] 1 S.C.R. 869 
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 In a murder investigation, the police detained and questioned a suspect who 

explicitly said that he did not understand his rights—further, his right to counsel 

was not communicated. Though formally the police discharged their obligation to 

inform the suspect of his rights, as it was clear that the suspect did not understand 

them the police did not meaningfully communicate the rights. As the purpose of 

section 10(b) is to communicate one’s rights, the suspect’s section 10 Charter rights 

were violated and the accused was treated unfairly. 

 This case has become precedent for the principle that when considering one’s 

section 10 rights, it is the substance of what the suspect can be reasonably thought 

to understand, not the precise words used, that is of importance. The question is 

whether what the accused has been told is sufficient to allow the accused to make 

reasonable decisions.  

 

R. v. Bartle, [1994] 3 S.C.R. 173 

 As the leading case regarding section 10(b) of the Charter, this established that 

police must hold off their investigation upon arresting an individual until that 

individual had been informed of their rights and given sufficient time, information, 

and means to contact a lawyer. This does not, however, impose a duty on the police 

or government to actually establish legal aid services. 

 

R. v. Latimer, [1997] 1 S.C.R. 217 

 In this case the accused argued that, because police did not to refer to his detention 

as an arrest, he did not fully appreciate the gravity of his situation and accordingly 

the police breached his section 10 rights. The court found that this did not constitute 

a breach of Latimer’s Charter rights because the gravity of the situation could be 

reasonably interpreted from being detained in connection to a murder. 

 

R. v. Grant, 2009 SCC 32, [2009] 2 S.C.R. 353 

 At issue in this case was when exactly the accused was detained. By determining 

that psychological detention absent any physical restraint or legal obligation is 

nonetheless detention, the Supreme Court established that one’s section 10(b) rights 

take effect when one no longer has the liberty of choice. This marks a landmark 

revision of the concept of detention. 

 In this case the Grant test was set out to establish whether one has been detained. 

To determine whether a reasonable person in the individuals’ circumstances would 

conclude that they no longer have the liberty of choice, the court can look at several 

factors: 

o In view of the circumstances, are the police providing general assistance (ie. 

maintaining order) or singling out an individual for a focused investigation 

(ie. questioning a suspect). 

o The nature of the police conduct—ie. language used, the presence of 

physical contact, the encounter’s duration,  or the presence of others. 

o The particular characteristics of the individual—ie. age, minority status, 

gender, physical stature, level of sophistication. 

 Using this test to determine whether one is detained, once it is established that 

detention occurs the detainee’s section 10(b) rights kick in. 
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R. v. Suberu, 2009 SCC 33, [2009] 2 S.C.R. 460 

 Having been told to wait before leaving the scene by police and then questioned 

without his rights being met (and subsequently arrested on reasonable and probable 

grounds), the accused argued that police had breached his section 10(b) Charter 

rights. The Supreme Court was faced with establishing when Suberu was detained 

and when one’s section 10(b) rights obligate the police to facilitate a suspect’s right 

to counsel.  

o Applying the Grant test, the police determined that Suberu was not detained 

when initially questioned by the police (no psychological detention had 

taken place). Detention only took place when Suberu was officially arrested. 

o Turning to the latter issue, the Supreme Court found that the vulnerability of 

a person as soon as detention takes place with regard to the rights section 10 

of the Charter is intended to protect requires police to facilitate a suspect’s 

right to counsel immediately. This holds true subject only to concerns for 

officer or public safety. There cannot be, then, even a short delay between 

detention and providing for the realization of a detainee’s section 10(b) 

rights. 

 

R. v. Sinclair, 2010 SCC 35, [2010] 2 S.C.R. 310 

 This leading case on section 10(b) of the Charter deals with two questions: 

o First, does a suspect have the right to have a lawyer present during an 

interrogation? The majority found that a person does not need to have a 

lawyer present during an interrogation to discharge his or her section 10 

Charter rights. This is not to say, however, that a lawyer may not be present. 

o Second, does a suspect have the right to make multiple phone calls to a 

lawyer? The majority found that if the circumstances have changed in a way 

that makes the initial legal advice wanting then a suspect has the right to 

phone his or her lawyer. Circumstances that might legitimate a second 

consultation with counsel include unorthodox police techniques a lawyer 

might not have expected, new charges, or an indication that the detainee did 

not understand his or her rights. Lacking this sort of circumstance or change, 

there is no obligation for police to allow multiple consultations. 

 

R. v. Willier, 2010 SCC 37, [2010] 2 S.C.R. 429 

 The accused spoke to a duty counsel when detained, but the next day attempted to 

speak to a specific lawyer. When told that the specific lawyer would probably not 

respond until the next day, the accused took advice from the duty counsel again, and 

subsequently made incriminating statements in the police interrogation. Willier 

argued that his section 10(b) rights were breached because he was not able to speak 

to the lawyer of his choice. The Supreme Court, however, noted that the choice not 

to wait for the specific lawyer was Willier’s, not the police’s, and accordingly no 

Charter rights were breached. 

  

Articles 
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Janine Benedet, Steve Coughlan, Lisa Dufraimont, Thierry Nadon, Tim Quigley and 

Don Stuart, “30
th

 Anniversary of the Canadian Charter of Rights and Freedoms: The 

Impact on Criminal Justice” (2012), 91 C.R. (6
th

) 71 

 Both the right to consult counsel and the right to be informed of this right are triggered 

when one is detained. The Supreme Court considers this right as instrumentally 

valuable for providing an avenue by which a detained person may learn about his or her 

other Charter rights, such as the right to remain silent and protection against self-

incrimination. An individual’s right to counsel imposes an obligation on the state, 

particularly the police, to facilitate this right’s exercise. 

 These obligations have developed through a string of cases: 

o In R. v. Brydges [1990] 1 S.C.R. 190, the Supreme Court recognized the role of 

legal aid in actualizing this right. A duty for police to inform a detained 

individual of the right as well as information about the availability of legal aid 

was established. In R. v. Bartle [1994] 3 S.C.R. 173, this duty was expanded to 

require the police to inform the detained individual about the actual legal aid 

and counsel services available in the jurisdiction as well as the way in which the 

individual may contact those services. This does not mean, however, that the 

provinces are obligated to actually establish legal aid and counsel services. 

o In R. v. Baig [1987] 2 S.C.R. 537, it was determined that, while the police must 

provide a fair amount of information, the police are not obligated to ascertain 

whether the detained individual fully understands the information. This 

obligation only arises where outward factors indicating a lack of understanding 

such as mental illness, intoxication, or linguistic difficulties are apparent. In 

these conditions police have a duty to take additional measures such as waiting 

for a person to sober up or finding an interpreter. 

o While the Charter holds that this right must be provided “without delay” and the 

Supreme Court understands this to mean there cannot be a significant amount of 

time between the detention and this right’s fulfillment, the police are not 

required to withhold from a search incident to the arrest in order to allow the 

detained individual to consult with counsel. 

o In R. v. Manninen [1987] 1 S.C.R. 1233, the Supreme Court determined that 

once an individual requests to consult counsel the police must provide a 

reasonable opportunity for the individual to do so and must refrain from seeking 

to obtain evidence until the opportunity has been provided. 

 This reasonable opportunity includes the provision of telephone calls, of 

which there cannot be a limit of the number of telephone calls provided. 

o While an individual may waive this right, there is a substantial burden of proof 

on the state to demonstrate that the individual’s waiver was valid. The waiver 

may be implicit or explicit, but the state must show that the individual 

understood the right, appreciated the consequences of giving it up, and freely 

chose to do so. For example, a very inebriated person who began admitting to a 

crime would not meet this standard. 

o Section 10(b) does not provide a mandate for counsel to be present during a 

police interrogation.  
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 In the context of drunk driving, being stopped by police who operate roadside screening 

devices (ie. a breathalyzer), perform impairment tests, or ask questions about alcohol 

consumption does not trigger the right to counsel. 

 The authors observe that the brief advice of a busy counsel may be quickly undermined 

by a lengthy and skilful interrogation conducted by experienced police officers. Perhaps, 

then, the aims of section 10(b) might be better protected if there were a time limit on 

interrogations or to implement a rule that the interrogation must stop when the detainee 

asks. 

 The right to consult counsel and to be informed of the right is a safeguard protecting 

those who either do not know their constitutional rights or who are too naive or scared 

to assert them. This right is important in protecting individuals from police pressure and 

inappropriate conduct. 

 

Craig M. Bradley, “Interrogation and Silence: A Comparative Silence” (2009), 

Indiana University Maurer School of Law (Faculty Publication) 261 

 This article looks at interrogation practices by police in America, England, and 

Canada—while also touching on other countries. The rules concerning the rights of 

suspects to be informed of why they have been arrested and to have legal counsel 

are discussed, as well as the conditions under which suspects may be properly 

considered to have waived their rights. This discussion transforms to an 

examination of how reliable and voluntary confessions are ensured, and the impact 

of maintaining one’s silence on the criminal process. 

 

Jonathan Dawe and Heather McArthur, “Charter Detention and the Exclusion of 

Evidence After Grant, Harrison and Suberu” (2010), 51 S.C.L.R. (2
nd

) 381 

 While looking at R. v. Grant as a complete overhaul of the exclusionary rule as well 

as jurisprudence surrounding section 9 and 10 of the Charter, this article illuminates 

the clarified concept of detention after Grant and the impact of this on section 9 and 

10 rights.  

o The broadly interpreted concept of detention, which allows for 

psychological detention, when considered alongside the Supreme Court 

decision in R. v. Suberu that section 10(b) rights take effect immediately 

when detention occurs, indicates that suspects’ section 10(b) rights are a key 

consideration for policing. 

 The article begins with an explanation of section 9 and 10 jurisprudence, and then 

explains the impact of Grant on these rights as well as the exclusionary rule found 

in section 24(2). 

 

Robert Harvie and Hamar Foster, “When the Constable Blunders: A Comparison of 

the Law of Police Interrogation in Canada and the United States” (1995), 19 Seattle 

University Law Review 497 

 After providing an in depth explanation of section 10(b), as well as its relation to 

section 7 and section 24 of the Charter, the author takes up important topics 

including: 
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o The rights of individuals questioned by police officers when detained, the 

impact of evidence they provide, their right to government appointed 

counsel, and their right to counsel in regard to search and seizure. 

o The right of individuals questioned by undercover police officers, both when 

detained and when neither detained nor in custody. 

 The author provides a discussion of how Canadian jurisprudence compares to the 

corresponding American jurisprudence—particularly in regard to the right against 

self-incrimination, pre-trial confessions, and fair treatment during an 

interrogation—ultimately concluding that certain types of confession are likely to be 

excluded in Canada but not in America.  

 

Kirk Makin, “No Right to Counsel During Interrogation: Top Court” (October 8, 

2010) The Globe and Mail 

 This article discusses the consequences of several Supreme Court decisions in 2010 

which drastically alter the landscape of section 10 Charter rights. 

 

Vanessa A. MacDonnell, “R. v. Sinclair: Balancing Individual Rights and Societal 

Interests Outside of Section 1 of the Charter” (2012), 38(1) Queen’s L. J. 137 

 This article takes up R. v. Sinclair, 2010 SCC 35, [2010] 2 S.C.R. 310 as a 

problematic trend in jurisprudence surrounding Charter legal rights. In this case the 

Supreme Court took the position that section 10(b) rights ought to be considered in 

view of societal interests in policing. The author contends that this sort of 

consideration is normally dealt with under section 1, but due to the pre-trial actions 

of police, cannot be. Accordingly, the author argues that other mechanisms should 

be developed to deal with this sort of balancing, yet this specific instance of 

internally limiting section 10(b) rights is damaging to citizens’ Charter protection. 

Limits of this sort are better left to the legislature to sort out. After surveying 

section 1 and section 10 jurisprudence, the author explains the impact of R. v. 

Sinclair and how the politics of balancing are best carried out. 

 

Peter B. Michalyshyn, “The Charter Right to Counsel: Beyond Miranda” (1986-1987), 

25(2) Alta. L. Rev. 190 

 The author overviews jurisprudence surrounding section 10(b) of the Charter, and 

then compares and contrasts this jurisprudence with its American counterpart. 

Ultimately, the author contends that rights under section 10(b) ought to be 

broadened. 

 

C.L. Ostberg and Matthew E. Wetstein, “The Canadian Supreme Court: Attitudinal 

Conflict in Right to Counsel Cases” (2006), 121(4) Political Science Quarterly 677 

 Responding to Justice Iacobucci’s challenge to legal scholars to devote more time to 

an analysis of why certain issues are so contentious at the Supreme Court, this 

article embarks on a close analysis of right to counsel jurisprudence in the Supreme 

Court. After an overview of the relevant legal principles and cases, the authors 

explore factors that potentially explain the differing opinions of Supreme Court 

judges when taking up these issues. The authors particularly look to the judges’ 
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ideological stances, the role of factual variables in right to counsel cases, and the 

impact that factual circumstances and ideology have on case outcomes.  

 

Steven Penney, “Triggering the Right to Counsel: ‘Detention’ and Section 10 of the 

Charter” (2008), 40 S.C.L.R. (2
nd

) 271 

 Section 10(b) of the Charter, while one of the most frequently litigated provisions, 

is couched in deceptively simple language. The Supreme Court has established, 

from this provision, a duty for police to provide suspects with detailed and useful 

information about their rights and how they can exercise them as well as a 

reasonable opportunity to speak to a lawyer. Yet, these obligations do not hold for 

anyone who has not been arrested or detained—the upshot is that police must 

operate with a clear conception of arrest/detention. 

o While arrest is reasonably obvious to discern and necessarily triggers the 

right to counsel, detention is less clear. Courts have advanced many 

definitions of detention that make detention an extremely complex concept, 

and, moreover, detention does not necessarily trigger the right to counsel. 

The upshot is that the concise clear formulation of section 10(b) is extremely 

difficult to properly adhere to in the disparate circumstances of policing. 

 The author argues courts can be criticized for failing to answer two questions: 

o First, what constitutes a detention when a person is neither physically 

restrained nor legally obligated to comply with police? 

o Does the police power of investigative detention give rise to an obligation to 

comply with section 10(b)? 

 The author traces these problems to the Supreme Court’s reluctance to interpret 

section 10(b) in view of policing realities. The Supreme Court understands this 

provision’s purpose to be the protection of a suspects’ right to silence and right 

against self-incrimination, yet this doesn’t pay enough attention to the more 

important purpose of preventing abusive interrogation practices and false 

confessions.  

o Focusing on this latter key purpose, the author argues, section 10(b) might 

be reinterpreted in a way that will provide clear guidelines to the application 

of section 10(b) as well as provide a better balance between policing 

interests in obtaining useful evidence and suspects’ interests in not being 

treated unfairly. 

 

Steven Penney and James Stribopoulos, “‘Detention’ under the Charter after R. v. 

Grant and R. v. Suberu” (2010), 51 S.C.L.R. (2
nd

) 439 

 R. v. Grant and R. v. Suberu mark a major shift in the relationship between police 

detention powers and Charter rights. The article discusses how Grant’s new 

conception of detention and Suberu’s declaration that section 10(b) rights take 

effect immediately upon detention establish firm and nuanced precedent that clearly 

impacts police powers.  

o Yet, the authors argue Grant fails insofar as police are not provided a clear 

understanding of the limits of their authority. This is likely to result in three 

problems: 
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 Police are likely to be unable to consistently ascertain whether 

detention has occurred. 

 The ambiguity of detention will likely prompt police to assume 

detention has occurred, and accordingly the frequency of section 9 

and 10 violations are likely to rise. 

 In applying the Grant test the courts will likely become deferential to 

police interests, which will result in the insufficient protection of 

Charter rights. 

o The upshot of the ambiguity surrounding detention is that the clear guideline 

put forward in Suberu—that section 10(b) rights take effect immediately 

upon detention—will be obscured. Further, the failure to establish 

exceptions to this rule in regard to investigative detention is likely to lead to 

longer and more intrusive detentions, to curb the effectiveness of policing, 

and to cause the court to avoid finding that a detention has taken place 

(despite significant intrusions on liberty). 

 After outlining the jurisprudence surrounding these issues, the authors argue that 

certain reforms can repair the flaws in Grant and then set out a case for the creation 

of an override for section 10(b) rights. 

 

Wayne N. Renke, “By-Passing the Tell-Tale Heart: The Right to Counsel and the 

Exclusion of Evidence” (1996), 30 U.B.C. L. Rev. 99 

 Often criminals contribute to their own conviction by providing incriminating 

evidence during police interrogations. Drawing on this, the article examines how the 

Charter has provided tools with which this evidence can be excluded from trial. 

Focusing on the Charter’s exclusionary rule (section 24(2)), specifically, how this 

rule can be triggered by a violation of a person’s section 10(b) Charter rights, the 

author examines how jurisprudence has been developed to protect criminals from 

unfair police interrogation. After surveying the legal landscape surrounding section 

24(2) and section 10(b), the article looks at forms of evidence that can potentially 

qualify for exclusion, the tests to determine whether the evidence ought to be 

excluded, and the legal responses available to the Crown after evidence is excluded. 

 

Don Stuart, “Oickle: The Supreme Court’s Recipe for Coercive Interrogation” (2001), 

36 C.R. (5
th

) 188 

 There is concern that inappropriate police interrogation techniques might lead to a 

false confession. 

o Interrogation techniques cannot compromise the ‘voluntariness’ of a 

confession. Problematic techniques include threats, promises, trickery, 

creating oppressive conditions (ie. denying food, sleep, medical attention, or 

water), and outright violence. 

 Yet, police can lie (subject to some limits), appeal to conscience and 

morality, confront an accused with fabricated or inadmissible 

evidence, use a polygraph test (although they are not accurate and 

generally inadmissible evidence), and use a ‘good cop bad cop’ 

routine. 
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 The author contends that the admissible police interrogation techniques are 

problematic because they can coerce an individual to falsely confess. While 

concerns for fairness must be balanced against effective policing, there is a serious 

imbalance in favour of the state’s interests. The ease with which confessions may 

now be obtained will come at the cost of individual rights. 

 

Hamish Stewart, “The Grant Trilogy and the Right Against Self-Incrimination” 

(2009), 66 C.R. (6
th

) 97 

 Focusing on the Grant trilogy’s impact on the right against self-incrimination, the 

author argues that judiciary’s view of detention and that the right to counsel is 

triggered upon detention is consistent with the principle that one ought to be 

protected against self-incrimination. Yet, looking at the way in which Grant has 

transformed the exclusion of evidence rules (section 24(2)), the author makes the 

case that protections against self-incrimination are not as stringent as they once 

were. 

o After illuminating the principle against self-incrimination, the author looks 

at how the jurisprudence set out in the Grant trilogy is linked to this 

principle. To conclude, the author suggests that—while the principle may be 

less protected than it once was—there is hope that the balancing process will 

lead to the exclusion of evidence when police act improperly. 

 

James W. Williams, “Interrogating Justice: A Critical Analysis of the Police 

Interrogation and its Role in the Criminal Justice Process” (2000), 42 Canadian 

Journal of Criminology 209 

 Drawing on several recent instances of wrongful conviction in Canada, the author 

looks at the obvious problems raised by police responsibilities. While on one hand 

police must strive to prosecute criminals and solve crime, on the other hand police 

must protect the rights, interests, and liberty of the accused. Specifically, police 

interrogation techniques jeopardize the latter, as police interests in fulfilling the 

former might lead them to conduct an interrogation in inappropriate, unfair, or 

unjust ways. The author discusses the tension between the police’s competing aims 

as it is manifested in interrogation procedures, and then provides an overview of 

interrogation techniques while arguing that certain steps may be taken to improve 

them, and thereby improve the criminal justice process. 

 

Jennifer Woollcombe, “Grant, Suberu, and Harrison: Detention, the Right to Counsel 

and a New Analysis Under Section 24(2): Some Practical Insights” (2010), 51 S.C.L.R. 

(2
nd

) 479  

 This article overviews landmark shifts in the section 24(2) exclusionary rule, 

particularly in regard to section 10(b), put forward in a trio of cases in 2009. 

Specifically, the article deals with the new concept of detention and the implications 

of this concept on one’s right to counsel. In 2009 the Supreme Court affirmed that 

the right to counsel is triggered when police execute an investigative detention. The 

author details why this jurisprudence is significant and how the relationship 

between police and citizens is likely to be altered as a result. 
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o After providing an overview of the trio of cases—R. v. Grant; R. v. Suberu, 

and R. v. Harrison—and the legal consequences flowing from them, the 

author looks at how the tests used to apply section 24(2) have been reworked 

and argues that rigid legal questions have been replaced with a model that 

emphasized judicial discretion. This model, it is noted, reworks section 

24(2) jurisprudence in a way that returns the law to a more literal reading of 

the Charter. 

 This new model maintains a high barrier against evidence obtained in 

an unfair investigative practice. This is likely to provide staunch 

protection for an individual’s section 10 Charter rights. 

 The author provides a helpful discussion of the various unanswered 

and potentially troubling questions that these cases give rise to. 

 

Further Reading 

 Making the Case: The Right to Publically-Funded Legal Representation in Canada, 

Report of the Canadian Bar Association (February 2002), << 
http://www.cba.org/cba/pdf/2002-02-15_case.pdf>> [accessed April 15, 2014] 

 International Centre for Criminal Law Reform (ICCLR) report: United Nations 

Standards Reflected in the Canadian Criminal Justice System: Right to Counsel, 

<<http://icclr.law.ubc.ca/sites/icclr.law.ubc.ca/files/publications/pdfs/righto97.pdf>

> [accessed April 17, 2014] 

 National Coalition for a Civil Right to Counsel’s report: In the Interests of Justice: 

Human Rights and the Right to Counsel in Civil Cases, << 
http://www.civilrighttocounsel.org/pdfs/Martha%20Davis%20In%20the%20Interest

%20of%20Justice.pdf>> [accessed April 16, 2014] 

 Jennifer Koshan, University of Calgary Faculty of Law’s report: Lawyers, Clients, 

Parties and the Right to Counsel (October, 2009) << http://ablawg.ca/wp-

content/uploads/2009/09/blog_jk_karmis_abqb_oct2008.pdf>> [accessed April 16, 

2014] 
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Racial Profiling 
 

Racial Profiling is defined by the Ontario Human Rights Commission to include:  

 “any action undertaken for reasons of safety, security, or public protection that 

relies on stereotypes about race, colour, ethnicity, ancestry, religion, or place of 

origin rather than on reasonable suspicion, to single out an individual for greater 

security or differential treatment.” 

 “…racial profiling differs from criminal profiling which isn’t based on stereotypes 

but rather relies on actual behavior or on information about suspected activity by 

someone who meets the description of a specific individual. In other words, 

criminal profiling is not the same as racial profiling since the former is based on 

objective evidence of criminal wrongful behavior while racial profiling is based on 

stereotypical assumptions.”
22

 

 

Rights in Question 

 Equality rights 

o Article 7 of the Universal Declaration of Human Rights 

o Section 15 of the Charter 

o Article 4 of the Alberta Human Rights Act 

 Rights to liberty and security 

o Article 3, 5, and 12 of the Universal Declaration of Human Rights 

o Article 7 of the Charter 

 Rights against arbitrary arrest or detention 

o Article 9 of the Universal Declaration of Human Rights 

o Article 9 of the Charter 

 Rights against unreasonable search and seizure 

o Article 8 of the Charter 

 Rights against police misconduct 

o Article 8 of the Universal Declaration of Human Rights 

o Section 24 of the Charter 

o Article 12 of the Alberta Human Rights Act 

o Article 41 and 42 of the Alberta Police Act 

 

Cases 

 

R. v. Peck, [2001] O.J. No. 4581  

 In this case the court excluded evidence seized from the accused as a result of 

Charter violations, as the reason for the stop was the race of the accused and the 

notoriety of the area as being prone to drug trades and criminality. The court held 

that stereotypes linking young black men and the illegal use of drugs cannot 

properly justify a lawful arrest or detention. 

 

R. v. Brown [2003], 1 O.A.C. 212, 64 O.R. (3d) 161 

                                                        
22

 Ontario Human Rights Commission, Paying the Price: The Costs of Racial Profiling—Inquiry Report, 2003, 

p. 6.  
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 A black professional basketball player was stopped by police, allegedly for speeding, 

and subsequently detained for drunk driving. Brown argued, however, that he had 

been detained because of racial profiling, not because he was speeding. Although 

convicted at trial, Brown appealed the decision and it was determined that the trial 

had been conducted in a way that there was a reasonable apprehension of bias. The 

appellate judge found that the trial judge was not significantly open to the 

possibility of racial profiling, failing to understand that racial profiling might not be 

a conscious decision or that police officers might not be entirely truthful about their 

actions. 

 In this case the Ontario Court of Appeal accepted that racial profiling involves 

targeting an individual member of a particular racial group on the basis of the 

assumption that the group as a whole has a propensity to criminality. Further, racial 

profiling is a largely unconscious phenomenon, and most officers are not cognizant 

that their behavior is influenced by stereotypes. 

 

R. v. Singh (2003), 15 C.R. (6
th

) 288 

 In this case it recognized that police officers that are members of racial/ethnic 

minority groups are not immune from stereotyping. Even minority police officers, 

then, can engage in racial profiling. 

 

R. v. Ferdinand (2004), 21 C.R. (6
th

) 65, [2004] O.J. No. 3209  

 In this case the judiciary found that a ‘208 card’, which is a type of police 

investigative tool, could be understood as a tool for racial profiling. This allowed 

the accused to successfully apply to have some evidence excluded from his trial. 

 

R. v. Khan (2004), 189 C.C.C. (3
rd

) 49 

 The police claimed they detained Khan because he was driving erratically and 

pushed an object under the driver’s seat when they approached the car—this object 

was found to be a large amount of cocaine. Khan claimed his detention was 

arbitrary and that the search of his vehicle was unreasonable. The detention, Khan 

argued, was a result of racial profiling because he would not have been arrested 

were he not a young black man driving an expensive car. 

 This case hinges on which party’s version of events is accepted as true. Khan’s 

testimony proved very credible and validated by evidence, while the police story 

was contradictory in places and unconvincing—some police evidence was proven to 

be fabricated. Since this indicated a clear instance of racial profiling, the judge 

determined that Khan’s section 8 and 9 Charter rights were violated and 

accordingly excluded the cocaine evidence from the trial. Khan was subsequently 

found not guilty. 

 

Peart v. Peel Regional Police (2006), 217 O.A.C. 269, 43 C.R. (6
th

) 175  

 At paragraph 91 the Ontario Court of Appeal writes: 

o “Racial profiling is wrong. It is wrong regardless of whether the police 

conduct that racial profiling precipitates could be justified apart from resort 

to negative stereotyping based on race. For example, a police officer who 

sees a vehicle speeding and decides to pull the vehicle over in part because 
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of the driver's colour is engaged in racial profiling even though the speed of 

the vehicle could have justified the officer's action…” 

 

R. v. Nguyen, 2006 ONCJ 95, [2006] O. J. No. 1221  

 In this case the judiciary found that there was racial profiling when a police officer 

systematically looked for Vietnamese names in the Land Registry Office and began 

surveilling houses using this list as a starting point (drawing on a stereotype that 

Vietnamese persons are a major group in the marijuana industry). Recognizing this 

as a section 7 violation, the evidence was excluded and the proceedings stayed. 

 

Articles 

 

R. Bahdi, “No Exit: Racial Profiling and Canada’s War Against Terrorism” (2003), 

41(2) Osgoode Hall L.J. 293 

 Looking at the change in policing after 9/11, which saw Arabs and Muslims 

increasingly viewed as threats to national security, the author examines the growth 

of racial profiling in Canada. The article begins by expounding three different forms 

of racial profiling that have emerged in Canada’s war against terrorism and then 

turns to the problems associated with racial profiling. Ultimately, the author 

contends that racial profiling does not effectively provide for Canada’s national 

security and contributes to the isolation and exclusion of Arab and Muslim societal 

groups. 

 

Janet Chan, “Racial Profiling and Police Subculture” (2011), 53(1) Canadian Journal 

of Criminology and Criminal Justice 75 

 Racial profiling is subjecting individuals to increased policing because of their race 

or ethnicity, rather than factors providing reasonable suspicion. Currently there is a 

scholarly debate as to whether the intentions of police officers merit consideration 

when evaluating racial profiling practices. While some argue this is a key 

consideration, others contend that racial profiling must be primarily judged because 

of its consequences of creating inequality between social groups (and so the 

motivation leading to racial profiling is simply irrelevant). 

 Racial profiling causes those subjected to it to feel alienated from the legal system 

as well as discomfort when being racially profiled. The visceral discomfort and 

longer-term marginalization caused by racial profiling cannot be justified by the 

intention of police officers. 

 In police culture racial profiling is often regarded as ‘part of the job’. This allows 

racial profiling to occur even if an officer is not prejudiced or inclined to 

discriminate against certain groups. The root of the problem is that what critics 

conceptualize as racial profiling, police consider valid criminal profiling. 

o Scholarly literature staunchly supports the view that police officers 

consistently employ race as a factor when searching for criminality. Yet, 

police also are well-equipped with tools to deny that they are responsible for 

racially-prejudiced policing. 

 A culture permitting racial profiling is a key obstacle to ending this troubling 

practice. The author suggests that the best way to combat racial profiling is to 
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explicitly prohibit racial profiling, train and educate officers about the consequences 

of racial profiling, and to keep data monitoring the practice in the future. 

o A commitment to diversity that consistently disciplines those found to 

engage in racial profiling will prove effective. Albeit, the cognitive bias and 

stereotyping that engenders the practice might be impossible to permanently 

get rid of. 

 

Sujit Choudhry and Kent Roach, “Racial and Ethnic Profiling: Statutory Discretion, 

Constitutional Remedies, and Democratic Accountability” (2003), 41 Osgoode Hall 

L.J. 1 

 There is a serious issue of ethnic, racial, and religious profiling by police who detain, 

arrest, or investigate an individual. Yet, much legislation concerned with 

maintaining the rule of law does not explicitly address this problem—profiling is 

neither condoned nor forbidden. 

o Yet, as profiling is an obvious violation of section 15, the Charter’s equality 

provision, there must be a remedy for those who are subject to such 

illegitimate police conduct. In instances that cannot be demonstrated as 

justified under section 1, remedies might include declarations of invalidity 

or reading the problematic law down as well as remedies for the person 

whose rights are violated. 

 The authors argue that a remedy does not go far enough, rather the legislation under 

which the offense took place ought to be struck down, as the legislation fails to be 

constructed in a way that guarantees Charter rights will be upheld. Though a 

remedy might provide justice for the victim of a particular rights violation, a 

declaration that the law itself is invalid will prompt a legislative review of the issue. 

This will engender a democratic debate that will craft new legislation that accords 

with the Charter, not simply remedies after the fact of a rights violation. Further, 

this will facilitate the ‘dialogue’ between the legislature and the courts, which is the 

mark of a thriving political community. 

 

William J Closs and Paul F McKenna, “Profiling a Problem in Canadian Police 

Leadership: the Kingston Police Data Collection Project” (2006), 49(2) Canadian 

Public Administration 143 

 In response to a series of events bringing attention to the issue of criminal profiling 

in Kingston, Ontario—and the accompanying concerns that the Kingston Police 

must address concerns of systemic racism in the police organization—a data 

collection project was established to look at the race/ethnicity of all individuals 

who have formal police interactions.   

 After outlining the events precipitating this project, this article overviews and 

defines the concepts tied into the problem of racial profiling as well as provides 

background information on racial profiling studies in other countries. Looking at 

the context (particularly past commissions on racial profiling in Canada) in which 

the data collection project operated, the authors challenge other Canadian police 

organizations to conduct similar projects. Finally, the article turns to the insights 

found through the Kingston Police’s project, suggesting ways in which racial 

profiling can be better understood and subsequently curbed. 
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Oscar H Gandy, Jr. and Lemi Baruh, “Racial Profiling: They Said It Was Against the 

Law!” (2006), 3(1) University of Ottawa Law & Technology Journal 297 

 Looking at legislative responses to racial profiling practices and policing 

technologies in the United States, this article characterizes racial profiling as a 

problematic technology which, by constituting race/ethnicity as an indicator of 

criminality, contributes to the disadvantage of stigmatized social groups. 

 Drawing on media depictions of legislative discourse surrounding racial profiling, 

this article seeks to determine whether the practice of racial profiling is understood 

as an inherently unjust technology that should be prohibited. The authors’ research 

suggests that this viewpoint is not prevalent, and policy makers approach the 

practice of racial profiling with uncertainty and caution—it seems media and 

legislative bodies are often both even unwilling to firmly accept the reality of racial 

profiling.  

 Turning to arguments and conceptual frameworks commonly used for and against 

the practice of racial profiling, the authors contend that certain ways of thinking 

about the phenomena are associated with certain interest groups. 

o While representatives of law enforcement tend to deny the reality of the 

problem as well as the need for reform, social scientists consistently produce 

evidence that illustrates the prevalence and seriousness of racial profiling. 

 Ultimately, the authors conclude that the general populace has not yet been 

convinced that race/ethnicity is an illegitimate indicator of criminality. Furthermore, 

the public is not aware that racial profiling is linked to police abuses of power and 

ultimately contributes to greater risk for the maintenance of the rule of law. 

 

Julia Jai and Joseph Cheng, “The Invisibility of Race in Section 15: Why Section 15 of 

the Charter Has Not Done More to Promote Racial Equality” (2006), 5 Journal of Law 

and Equality 125 

 Although dealing with racial equality in general, the article speaks specifically to 

the problem of racial profiling. 

o A barrier to individuals seeking to claim that they have been discriminated 

against because of race is the difficulty of proving that the treatment was a 

consequence of race. For instance, a police officer’s hunch that one is 

involved in criminality may be informed by unconscious stereotypes even if 

the officer does not knowingly hold racially biased views. 

o Racial profiling has not yet been combated in depth by section 15 arguments, 

but jurisprudence taking this approach is beginning to develop. As racial 

profiling has become an increasingly visible problem since 9/11, a large 

number of studies have emerged dealing with and seeking ways to respond 

to racial profiling. By demonstrating that racial profiling is a persistent and 

troubling feature of policing in a community, the author thinks these studies 

might be employed as proof that racial profiling is present in the society as a 

whole and so is also present in a specific case—thereby bypassing the great 

obstacle of proving the unfair treatment of racial profiling for an accused 

individual. In the absence of contrary evidence, then, individuals could 

claim that their interactions with the police were unjust, which would 
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hopefully provide more fair trial outcomes for members of certain societal 

groups. 

 Ultimately, it seems that pursing litigation drawing on section 15 arguments would 

prove to be a novel and effective way in which racial profiling might be combated. 

 

Diana Lumba, “Deterring Racial Profiling: Can Section 24(2) of the Charter Realize 

its Potential?” (2006), 22 Windsor Review of Legal and Social Issues 79 

 Looking at the impact of the Charter on racial/ethnic communities in Canada, the 

author seeks to determine whether racial profiling constitutes grounds for the 

exclusion of evidence under section 24(2) of the Charter. As racial profiling is a 

serious problem that can clearly bring the administration of justice into disrepute, 

the author argues that racial profiling can, in fact, be grounds for the exclusion of 

evidence under section 24(2). Furthermore, the exclusion of evidence linked to 

racial profiling has potential to deter police from the practice of racial profiling in 

the future. 

 Unfortunately, the consequence of the judiciary’s tendency to refrain from 

recognizing or denouncing the practice of racial profiling is that it is quite unlikely 

that racial profiling will be found to be adequate grounds for the exclusion of 

evidence under section 24(2). This is an obstacle to evidence being excluded in a 

way that will engender reform to the criminal justice system or redress to 

disadvantaged communities in Canada.  

 

Heather MacDonald, “The Myth of Racial Profiling” (2001), 11(2) City Journal 1 
o Access at <<http://www.city-journal.org/html/11_2_the_myth.html >> (accessed 

April 2, 2014) 

o The author argues that the practice of racial profiling has been greatly blown out of 

proportion by “the ‘anti-racial profiling’ juggernaut.” This self-aggrandizing cause 

is taking advantage of public ignorance and threatens to compromise the 

effectiveness of policing in Western society. 

o After questioning the assumption that policing targeting visible minorities is 

necessarily an instance of racial profiling, the author refers to many instances in 

which sensitivity to racial profiling is actually contributing to an increase in crime 

and unlawful enterprises, particularly in dense urban areas. 

o The author critically examines studies about the problem of racial profiling and 

then suggests that adequate research methodology does not exist to provide a valid 

analysis of the frequency of racial profiling. 

o Suggesting that race is a legitimate factor to be used in policing, the author 

dismisses the widespread critics of racial profiling. The disproportionate amount of 

minorities in the justice system might speak to criminal realities, not systemic 

racism in the justice system (the author contends this can’t be clearly disproved)—

allegations of racism simply are not statistically supported. 

o Ultimately, the anti-racial profiling campaign has—in the author’s opinion—been 

taken to absurd conclusions. The politics of political correctness have impinged the 

most basic abilities of the police to enforce the law. While this is deleterious to 

society in general, it seems likely that visible minority communities will be those 

harmed the most. 

http://www.city-journal.org/html/11_2_the_myth.html
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Clayton Mosher, “Racial Profiling/Biased Policing” (2011), 5(9) Sociology Compass 

763 

 Since the 1990s racial profiling has entered the forefront of policing issues. After 

expounding a short history of racialized policing in the United States, this article 

turns to recent studies on racial profiling in the United States and abroad. It is of 

note that the article provides an in depth analysis of empirical research 

methodologies used to investigate the presence of biased policing. 

o There is a helpful and fairly expansive discussion of many studies about the 

prevalence of racial profiling across the US and in several Western countries.  

o Methods of measuring racial profiling include: 

 Coding race/ethnicity data, 

 Comparing police data with demographic ‘benchmarks’, 

 Examining racial/ethnic differences in police citations and arrests. 

 

Kent Roach, “Making Progress on Understanding and Remedying Racial Profiling” 

(2004), 41 Alberta L. Rev. 895 

 Responses to the practice or perceived practice of racial profiling must not simply 

incorporate the police, but must draw together academics, lawyers, human rights 

committees, the judiciary, and the whole society. While a meaningful topic for the 

integrity of the criminal process, how racial profiling is taken up is key to notions of 

justice and equality in society. 

o An effectual conversation about racial profiling must begin with a clear 

definition of racial profiling. Diverging conceptions of what racial profiling 

is has led to a plethora of contrasting positions as well as fueled much 

debate about how racial profiling is properly responded to.  

 The author takes up the problems of racial profiling raised since the police power of 

investigative detention was created in R. v. Simpson (1993), 60 O.A.C. 327, 

problems concerning the difficulty of pursuing a complaint of racial profiling 

against the police, and potential legislative responses that Parliament might make to 

curb the problem of racial profiling. 

 Roach surveys some arguments about racial profiling made by Tanovich. Praising 

Tanovich’s approach to the problem, Roach outlines police styles prone to 

practicing racial profiling, the broader societal context in which racial profiling 

happens, and the self-perpetuating consequences of racial profiling when employed 

for policing. The article provides a broad introduction to the reasons why racial 

profiling is a serious problem and sheds light on how it might be combated. 

 

Vic Satzewich and William Shaffir, “Racism Versus Professionalism: Claims and 

Counter Claims About Racial Profiling” (2009), 51(2) Canadian Journal of 

Criminology and Criminal Justice 199 

 Police subculture provides the best conceptual grounding to understand what is 

generally known as racial profiling. It is only in this context that one can make 

sense of the practice of racial profiling even in situations where an officer is not 

inclined to racial stereotypes or discriminate against certain groups. 
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o In the police subculture racial profiling is generally viewed as a legitimate 

procedure through which criminality can be pursued, not as a racist and 

inherently unjust practice. This viewpoint allows racial profiling to be 

justified as criminal profiling, and thereby conceived of as a valid policing 

practice. The authors suggest that the social construction of the meaning of 

racial profiling is key to the persistence of racial profiling as a practice, and 

of differing perceptions of reality. 

o Furthermore, police subculture provides a useful tool with which police can 

defend against claims of racial profiling and counter charges that a police 

force has failed to curb systemic racism in its own ranks. The criticism of 

interest groups or minority communities will not take on much traction 

within the police organization so long as the criticism cannot be reconciled 

with the subculture validating racial profiling as simply part of the 

profession. 

 Given the huge wealth of statistical reports indicating the prevalence of racial 

profiling, some contend that the claim that racial profiling is a myth should be 

outright rejected. Even if the methodology used to measure racial profiling is often 

dubious and controversial, the plethora of first hand reports of racial profiling from 

minority community members speaks to the very real truth of this practice. 

 

David M. Tanovich, “A Powerful Blow Against Police Use of Drug Courier Profiles” 

(2008), 55 C.R. (6
th

) 379 

 R. v. Brown, 2008 SCC 18, [2008] 1 S.C.R. 456 is an important decision because it 

severely limits police powers to screen individuals based on drug courier profiles. 

o To combat the drug trade, police stop persons at traffic stops and airports 

according to a profile of features that a likely drug courier might present. 

These include factors such as the inability to make eye contact, suspicious 

luggage, and lying about travelling plans.  

o Despite police claims that these factors are merely observed by police 

officers, there is data suggesting that underlying the drug courier profile are 

considerations of race and membership in marginalized societal groups. If 

the drug profile really is a racialized tool, then search and seizure or 

detentions based on the profile are unconstitutional by violating section 8 

and 9 of the Charter. 

 Although R. v. Brown did not explicitly touch on racial profiling, the judicial 

decision calls into question the effectiveness and legitimacy of the drug courier 

profile in catching potential drug traffickers. Considering the profile’s worth has 

been cast into doubt by judicial opinions and there is substantial data available 

indicating the profile is, in fact, tainted by racialized judgments, it seems likely that 

the judiciary will soon explicitly state that the drug courier profile does not meet the 

standard of reasonable suspicion and is therefore unconstitutional. 
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David M. Tanovich, “Bonds: Gendered and Racialized Violence, Strip Searches, 

Sexual Assault, and Abuse of Prosecutorial Power” (2011), 79 C.R. (6
th

) 132 

 The use of force must be constrained by the principles of proportionality, necessity, 

and reasonableness. Failure to meet these principles renders the use of force 

illegitimate, and police power which fails to do so must be held accountable. 

 It is important to question whether race and/or gender place a role in police 

encounters where the use of force is potentially unlawful. In cases where police 

conduct departs markedly from a normal encounter—such as a very invasive search 

where much less force is normally used—gender and/or race are often factors. 

o Often unconscious stereotypes lead police officers to act differently and 

sometimes inappropriately when dealing with members of certain groups. 

 Opposite sex strip searches are nearly always inappropriate except where exigent 

circumstances make them necessary. Any strip search deemed to be humiliating or 

abusive, or in any way designed to punish a person, is prohibited. 

o Many contend that opposite sex strip searches constitute a form of sexual 

assault. While sexual assault is obviously illegitimate police conduct there is 

no precedent clearly identifying when a strip search becomes sexual assault. 

The author discusses the cases dealing with this issue in detail. 

 In R. v. Golden, 2001 SCC 83, [2001] 3 S.C.R. 679, the Supreme Court of Canada 

recognized the right of individuals to resist unlawful police conduct—no one is 

obligated to cooperate with the violation of his or her Charter rights. 

 The issue of racialized and gendered violence committed by state actors is an 

understudied and under-litigated area. Perhaps greater attention to this problem will 

lead to more focus from academics, lawyers, and the judiciary. 

 

David M. Tanovich, “Using the Charter to Stop Racial Profiling: The Development of 

an Equality-Based Conception of Arbitrary Detention” (2002), 40 Osgoode Hall L.J. 

145 

 Racial profiling is a suspect police practice where police officers will target an 

individual as a potential criminal based on his or her skin colour. While rampant in 

the United States, evidence suggests that it is very likely that Canadian police 

engage in racial profiling. 

o Recent studies indicate that there is no rationality to the presumption that 

race can identify likely criminals. Further, any suggestion that racial 

profiling is in any way reasonable is absurd because of the harmful effects 

this practice has on targeted communities.  

 While some argue racial profiling contributes to the efficient use of 

limited state resources it seems obvious that this practice is morally 

indefensible, especially in view of certain groups’ overrepresentation 

in the criminal justice system, certain neighborhoods’ stigmatization 

as ‘high crime areas’, and high frequency of police interactions with 

innocent people in no way related to criminal activity. This last effect 

has extremely deleterious effects on the mental health, human dignity, 

and socio-political well-being of members of vulnerable groups. 

Further, it has the problematic result of perpetuating stereotypes, 

leading to more racial profiling. 
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 Racial profiling is generally practiced via pretext vehicle stops and investigative 

searches and detentions. Utilizing section 9 of the Charter it seems likely that one’s 

right against arbitrary and discriminatory police detention can be brought to bear 

against racial profiling. In this way the constitution can curb the harms racism 

causes in Canadian society. 

o To be effective, though, section 9 must be reinterpreted to provide a more 

robust foundation for holding police accountable. The author contends that 

this can be overcome by developing section 9 jurisprudence in accordance 

with section 15 jurisprudence—and thereby infusing equality principles into 

one’s section 9 rights.  

 The author argues the burden of proof must be shifted in the context 

of traffic stops so that, rather than prove a stop is racially motivated 

(which is hard for an accused to do), the Crown must prove the stop 

was not racially motivated. 

 

David M. Tanovich, “Moving Beyond “Driving While Black:” Race, Suspect 

Description and Selection” (2004-2005), 36 Ottawa L. Rev. 315 

 Racial profiling has become a prominent topic for academics, the media, the 

judiciary, lawyers, and human rights commissions. While much attention has been 

given to racial profiling as an indicator of criminality when police look for suspects, 

less attention has been given to racial profiling in the description of a suspect that is 

given by a victim or witness. This article discusses the problematic way in which 

race-based suspect descriptions have been taken up by Canadian police. 

o The article surveys the damage done when police use race as an indicator in 

any suspect selection. Forms of damage include harassment, false arrests, 

intimidation, violence, death, stigmatization, and the fomenting of mistrust. 

o The article advocates the prohibition of race as an index in suspect 

descriptions where race is used as a dominant characteristic. Examining the 

complete prohibition of race as a characteristic in suspect descriptions as 

well as the alternatives, the article illustrates the current legal mechanisms 

that might be employed to protect against racial profiling and proposes a 

new constitutional test that would better curb police misuse of race in 

suspect descriptions. 

 

Books 

 

Darin D. Fredrickson and Raymond P. Siljander, Racial Profiling: Eliminating the 

Confusion Between Racial and Criminal Profiling and Clarifying What Constitutes 

Unfair Discrimination and Persecution, (Springfield, Illinois: Charles C. Thomas 

Publishing Ltd., 2002) 

 

Vikas K. Gumbhir, But is it Racial Profiling?: Policing, Pretext Stops, and the Color of 

Suspicion, (New York: LFB Scholarly Publishing, 2007) [ebook]  

 

David A. Harris, Profiles in Injustice: Why Racial Profiling Cannot Work, (New York: 

New Press, 2002) 
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Charles Smith, Conflict, Crisis, and Accountability: Racial Profiling and Law 

Enforcement in Canada, (Ottawa: Canadian Centre for Policy Alternatives, 2007) 

 

David M. Tanovich, The Colour of Justice: Policing Race in Canada, (Toronto: Irwin 

Law, 2006) 

 Recently the practice of racial profiling in Canada has come under scrutiny. 

Tanovich provides an overview of the subject, conceptually defining racial profiling 

and examining the pervasiveness and damage it causes. Then, Tanovich turns to the 

justifications of racial profiling as well as surveying potential ways in which the law 

and police policy might be reformed so that this phenomenon might be stopped. 

 This book is written in accessible language that allows one to easily grapple with 

and understand the argument. As it focuses mainly on the general dialogue 

surrounding racial profiling, rather than complex and specific scholarly arguments, 

this book provides an excellent introduction to those seeking to grapple with the 

problem. 

 

Carol Tator and Frances Henry, Racial Profiling in Canada: Challenging the Myth of 

“a few bad apples”, (Toronto: University of Toronto Press, 2006) 

 

Further Reading 

 The African Canadian Community Coalition on Racial Profiling’s fact sheet. 

<<http://crr.ca/divers-

files/en/onGoing/racProf/rep/eRacProfRepRacProfFctSh.pdf>> [accessed April 1, 

2014] 

 The Alberta Human Rights Commission’s information sheet on racial profiling. 

<<http://www.albertahumanrights.ab.ca/RacialProfiling.pdf>> [accessed April 1, 

2014] 

 ACLU (American Civil Liberties Union) report on the persistence of racial profiling 

in the United States. <<https://www.aclu.org/human-rights_racial-

justice/persistence-racial-and-ethnic-profiling-united-states>> [accessed April 1, 

2014] 

 British Columbia Civil Liberties Association (BCCLA) position paper on the 

deleterious practice of racial profiling. <<http://bccla.org/wp-

content/uploads/2014/02/2009-Report-Racial-Profiling.pdf>>[accessed April 1, 

2014] 

 The Ontario Human Rights Commission’s report on racial profiling.  << 

http://www.ohrc.on.ca/en/paying-price-human-cost-racial-profiling/what-racial-

profiling>> [accessed April 1, 2014] 

 The Ontario Human Rights Commission’s report on the human costs stemming 

from racial profiling.  

<<http://hrs.humber.ca/assets/files/hrs/HRandD_The.Human.Cost.of.Racial.Profilin

g.pdf>>[accessed April 1, 2014] 

 Quebec government report of the consultation on racial profiling and its 

consequences: “Racial Profiling and Systemic Discrimination of Racialized Youth.” 

http://crr.ca/divers-files/en/onGoing/racProf/rep/eRacProfRepRacProfFctSh.pdf
http://crr.ca/divers-files/en/onGoing/racProf/rep/eRacProfRepRacProfFctSh.pdf
http://www.albertahumanrights.ab.ca/RacialProfiling.pdf
https://www.aclu.org/human-rights_racial-justice/persistence-racial-and-ethnic-profiling-united-states
https://www.aclu.org/human-rights_racial-justice/persistence-racial-and-ethnic-profiling-united-states
http://bccla.org/wp-content/uploads/2014/02/2009-Report-Racial-Profiling.pdf
http://bccla.org/wp-content/uploads/2014/02/2009-Report-Racial-Profiling.pdf
http://www.ohrc.on.ca/en/paying-price-human-cost-racial-profiling/what-racial-profiling
http://www.ohrc.on.ca/en/paying-price-human-cost-racial-profiling/what-racial-profiling
http://hrs.humber.ca/assets/files/hrs/HRandD_The.Human.Cost.of.Racial.Profiling.pdf
http://hrs.humber.ca/assets/files/hrs/HRandD_The.Human.Cost.of.Racial.Profiling.pdf
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<<http://www.cdpdj.qc.ca/publications/profiling_final_en.pdf>>[accessed April 1, 

2014] 

 RCMP report “Inequality Before the Law: The Canadian Experience of Racial 

Profiling.” <<http://cpc.phippsinc.com/cpclib/pdf/60756e.pdf>>[accessed April 1, 

2014] 

 Vice Magazine’s feature on racial profiling in Toronto, written by Tiana Reid 

(February 12, 2014) <<http://www.vice.com/en_ca/read/the-toronto-polices-

carding-practices>>[accessed April 2, 2014] 
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Police Discipline 
 

Law in Question 

 As defined in the Alberta Police Act, (Sections 23(3) and 28(1)(2)) it is the 

municipality’s responsibility to establish a policing oversight agency through bylaw, 

select and appoint board members, and prescribe the rules governing the operations 

of the policing oversight agency.  

o This oversight agency, must hold police accountable for any inappropriate 

behavior, ensuring that police do not infringe upon human rights or violate 

the regulations governing police discipline and performance. 

 

Articles 

 

Craig Brannagan, “Police Misconduct and Public Accountability: A Commentary on 

Recent Trends in the Canadian Justice System" (2011), 30 Windsor Review of Legal & 

Social Issues 61 

 In the post-Charter era many mechanisms have been established by which police 

officers may be held accountable to the public for their inappropriate and unlawful 

behavior. 

o In a liberal democracy it is of the utmost importance that justice is 

administered in situations of police misconduct, otherwise unlawful 

behavior of certain police officers will undermine the legitimacy of the 

entire organization. 

 Several changes to policing have been made to facilitate oversight of police conduct 

and mechanisms to bring unlawful police actions to justice. 

o The creation of civilian oversight committees in particular allow the police 

to be held accountable and concerned citizens to pursue claims against the 

police. 

o Crown representatives have been placed within police organizations to 

provide legal advice on how to execute police duties without transgressing 

any laws. 

o Policing legislation has created oversight mechanisms throughout Canada 

which: 

 Establish internal police committees to investigate complaints and 

claims made against police officers. 

 These might explore internal complaints made by police 

officers as well as external complaints made by members of 

the public. 

 Establish independent committees—for instance the Ontario Civilian 

Police Commission—to hold police officers accountable for their 

actions. 

 Establish state actors to hold police accountable, such as the Office 

of the Independent Police Review Director, which provides 

completely independent government oversight of police conduct. 

 Establish the Special Investigations Unit, which investigates death, 

sexual assaults, and serious injuries involving the police. 
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 Discloses a code of conduct which police officers have a duty to 

abide by. 

 Ultimately, there are many avenues available to the public to pursue claims against 

police misconduct. The article provides an overview of case law surrounding claims 

made: 

o For a remedy, via section 24(1) of the Charter, 

o Through private torts law, such as the tort of negligent investigation as well 

as police misconduct, 

o Grounded on information disclosed according to the police obligation to 

produce third party records or information disclosed according to the police 

duty to disclose evidence. 

 

Scott Childs and Paul Ceyssens, “Doe v. Metropolitan Toronto Board of Commissioners 

of Police and the Status of Public Oversight of the Police in Canada” (1998), 36 Alta. 

L. Rev. 1000 

 Doe v. Metropolitan Toronto Board of Commissioners of Police (1998), 160 

D.L.R. (4
th

) 697 is a prominent and controversial case in which a rape victim took 

legal action against the Toronto police for negligence insofar as they failed to 

protect her from the rapist, despite her obvious profile as a potential victim. ‘Jane 

Doe’ was awarded damages for the violation of her section 7 and 15 Charter rights, 

which notably indicates the availability of damages under the Charter and 

establishment of a potentially onerous duty for the police to warn potential victims 

of crime. The article examines the impact of this landmark case on police oversight. 

 After an overview of the case details, the authors turn to the mechanism of holding 

police accountable for their actions via civil litigation. 

o Civil litigation against police has increased notably recently and in novel 

ways; 

o Civil litigation against police often results in large amounts of damages 

being awarded where police conduct is found wanting. 

 Courts have increasingly held police services accountable for: 

o negligent investigation,  

o workplace harassment,  

o negligent supervision, 

o the use of force—including injuries resulting from the deployment of batons, 

pepper spray, police dogs, tactical-holds, anti-riot weapons, and other 

weapons. 

 Aside from civil liability, police may be held accountable for their behavior via the 

judiciary, quasi-judicial administration boards and tribunals, internal disciplinary 

processes, public complaint mechanisms, criminal courts, and public agencies 

specifically purposed to investigate serious police misconduct (Ontario’s Special 

Investigations Unit, for example). 

o The growth of these oversight mechanisms have developed on the 

foundation of the Charter, which provides a resource with which police 

behavior can be scrutinized. 



 86 

 The ever-expanding liability of police misconduct that grows as mechanisms to hold 

police accountable develop indicates that police ought to be provided more formal 

legal training as well as legal advisors who can assist with complex issues. 

 

Paul Ceyssens, The Police Discipline Process—What We Have Achieved, and Where Do 

We Go From Here?, Presentation to CACOLE Annual Professional Development 

Conference, October 6, 2003. 

<<http://www.cacole.ca/resource%20library/conferences/2003%20Conference/2003%

20Presentations/Ceyssens,%20P.%202003.pdf >> [accessed May 31, 2014] 

 The author begins by arguing that the police discipline process has developed in 

four stages: 

o First, the process was rigid and legally primitive, as there was no mechanism 

for members of the public to voice complaints—discipline was purely 

internal to police departments. 

o Second, while continuing to be an internal process, the judiciary developed 

law which explored disciplinary procedure and police disciplinary offenses. 

While attempting to make room for public complaints, this process was not 

open to public scrutiny. 

o Third, public oversight and an independent complaint process were 

instituted to curb concerns that police could not properly discipline 

themselves. 

o Fourth, legislation was brought up to reflect judicial decisions, policy 

decisions and practical experience. This has led to a sophisticated level of 

public accountability and procedural fairness in police discipline. 

 There are many more steps to take, however. 

o The dichotomy between public complaints and internal discipline must be 

broken down. 

o While most discipline focuses on reactively responding to police misconduct 

that has occurred, more work must be done to actively prevent police 

misconduct form occurring. 

 Refining police recruiting and training procedures is likely the best 

preventative measure. 

 Legal training to provide officers with a robust understanding of 

their legal obligations, rather than a basic overview of criminal law 

principles, will lessen the frequency of police misconduct. 

 Better police management, careful records, early warning 

mechanisms, and the strategic use of apology might also contribute 

to prevention. 

 

Tammy Landau, “When Police Investigate Police: A View from Complainants” (1996), 

38 Canadian J. Criminology 291 

 Central to issues of police accountability, control, and police-community relations is 

the place of civilian oversight bodies in the handling of public complaints of police 

misconduct. The Police Complaints Commissioner in Ontario has received 

widespread support from the public, academics, police critics, and police managers. 

This support has allowed the Police Complaints Commissioner to counter claims of 

http://www.cacole.ca/resource%20library/conferences/2003%20Conference/2003%20Presentations/Ceyssens,%20P.%202003.pdf
http://www.cacole.ca/resource%20library/conferences/2003%20Conference/2003%20Presentations/Ceyssens,%20P.%202003.pdf
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bias and improper conduct when police investigate complaints against their own 

organization. The article draws on empirical research suggesting that internal 

investigations are generally seen to be biased and inherently unfair complainants, 

and argues that civilian oversight can play an important role in maintaining police 

legitimacy in Canada.  

 

David M. Paciocco, “Unpacking Access to Police Disciplinary Records” (2007), 46 C.R. 

(6
th

) 227 

 Information about police discipline is difficult to locate because it might be in 

employment records, internal administrative documents, criminal reports, or records 

prepared for disciplinary hearings. 

o For records that have a reasonable expectation of privacy, a person can 

apply to be granted access to the records if it can be shown the records are 

likely relevant to the case. This holds for third party records—ie. records 

held by a police department when an individual is pursuing a claim against a 

police officer. 

o In R. v. Stinchcombe, [1991] 3 S.C.R. 326 it was established that the Crown 

has an obligation to disclose information likely to be relevant to a case. 

o The principles of evidence disclosure and access to third party records 

provides a means by which individuals can access information concerning 

police discipline. 

 

Tim Prenzler, “Stakeholder Perspectives on Police Complaints and Discipline: 

Towards a Civilian Control Model” (2004), 37(1) Australian and New Zealand Journal 

of Criminology 85 

 Building on the premise that police accountability is a necessity in a properly 

functioning political community, this article examines the case for independent 

investigations of complaints against the police and the implications of this case for 

restructuring police services. 

o Looking at the current trend for civilian oversight bodies to not just 

investigate complaints, but also involve themselves in discipline proceedings, 

this article surveys the viewpoints of civilian oversight bodies, the police, 

complainants, the public, and civil liberties groups. Drawing on this 

information the article provides several recommendations for how the police 

structure may be reformed to maximize its integrity in the eyes of the 

community. This model emphasizes the importance of police providing 

misconduct prevention services as well as an increased role for civilian 

oversight bodies in investigating and adjudicating complaints. 

 

Lorne Sossin, “The Oversight of Executive Police Relations in Canada: The 

Constitution, The Courts, Administrative Processes and Democratic Governance”  

<<htttp://www.attorneygeneral.jus.gov.on.ca/inquiries/ipperwash/policy_part/meeting

s/p df/Sossin.pdf>> [Accessed 28 March, 2014].  

 The author examines the mechanisms which constrain and define executive 

accountability and police oversight in Canada. The author argues that while there is 
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a need for political input into policing, the police must be held accountable to an 

independent authority to counter inappropriate interference with policing. 

o The executive-police relationship is shaped by the various oversight bodies 

which hold police accountable, from internal review boards to judicial and 

public inquiries. Yet, many argue these overlapping and multiple oversight 

bodies are confusing and ineffective. Often these lead to a dichotomy of pro-

police and anti-police camps, which undermine the proper functioning of 

investigations and adjudications of police misconduct. Through an apolitical 

and independent model of holding police accountable, these processes may 

be undertaken without polarized factions emerging.   

 

Samuel Walker and Vic W. Bumphus, “The Effectiveness of Civilian Review: 

Observations on Recent Trends and New Issues Regarding the Civilian Review of the 

Police” (1992), 11(4) American Journal of the Police 1 

 The status of civilian oversight bodies in policing has long been a very controversial 

topic. However, in the last 20 years such bodies have spread in major cities 

throughout North America. 

o A key issue is whether it is appropriate for civilians to hold police 

accountable. On one hand police often argue that this power undermines the 

police’s professional autonomy, civilians are not competent to adjudicate 

police conduct, and some argue this is a slippery slope to more scrutiny of 

police action. On the other hand, this may be framed as a civil rights issue, 

in which vulnerable minority groups and those whose rights have been 

trampled on by the police must have an avenue through which justice may 

be delivered. The author examines data revealing the effectiveness of 

civilian review in preventing and dealing with police misconduct as well as 

problems that the role of civilian oversight bodies give rise to.  

 

Books 

 

Andrew Goldsmith and Colleen Lewis (eds.), Civilian Oversight of Policing: 

Governance, Democracy, and Human Rights, (Oxford: Hart Publishing, 2000) 

 The first section of this book looks at the place of civilian oversight in policing. 

o Specifically, whether civilian oversight is a meaningful function, the role of 

oversight in racially divided societies and the democratic process, as well as 

obstacles to civilian review of public complaints in Ontario. 

 The second section analyses the effectiveness of civilian oversight as well as 

independent institutions made to hold police accountable, and then turns to 

frameworks which might improve oversight in the future. 

 The third section compares and contrasts various frameworks for civilian oversight 

of police around the world. 

 

A.J. Goldsmith, Complaints Against the Police: The Trend to External Review, (Oxford: 

Oxford University Press, 1992) 

 This text brings together a series of comparative papers analyzing the approach to 

police discipline and complaint procedures in several Western countries. While 
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focusing on the structures in place to facilitate public complaints of police 

misconduct, this author discusses factors that prove to be obstacles to reform as well 

as the role of law in addressing organizational misconduct. 

 

Karl B. Klockars, Sanja Kutnjak, and M.R. Haberfeld, The Contours of Police 

Integrity, (Thousand Oaks, California: Sage Publications, 2004) 

 This text overviews the theory of police integrity, key concepts of police legitimacy, 

and methods for analyzing these. To illuminate these ideational studies the text then 

provides several case studies of police integrity throughout the world. 

 

Further Reading 

 The Government of Alberta’s Provincial Policing Standards Manual (November 

2010): 

<<http://www.solgps.alberta.ca/programs_and_services/public_security/law_enforc

ement_oversight/Publications/Provincial%20Policing%20Standards%20Manual.pdf

>> [accessed April 17, 2014] 

 An overview of the RCMP code of conduct and discipline process: 

<<http://www.rcmp-grc.gc.ca/disciplin/disc-pro-eng.htm>> [accessed March 31, 

2014] 

 RCMP’s External Review Committee report on police misconduct and the general 

principles concerning holding RCMP officers accountable: <<http://www.erc-

cee.gc.ca/cnt/rsrcs/pblctns/dscssn/dp8/dp8-eng.pdf>> [accessed March 31, 2014] 

 Alberta’s Solicitor General has drafted a report on the standards of police oversight 

in Alberta: 

<<http://www.solgps.alberta.ca/programs_and_services/public_security/law_enforc

ement_oversight/Publications/Policing%20Oversight%20Standards.pdf>> 

[accessed March 31, 2014] 

 Calgary Police Commissions’ website concerning procedures for complaint 

resolution: 

<<https://www.calgarypolicecommission.ca/index.php?q=content/complaint-

resolution>> [accessed April 15, 2014] 

 Edmonton Police Commissions’ website concerning procedures for public 

complaints: << http://www.edmontonpolicecommission.com/feedback/public-

complaints-investigation-process/>> [accessed April 15, 2014] 

 

Organizations 

 

 Alberta Association of Police Governance (AAPG) 

o This organization is an association of police commissions and RCMP 

policing committees existing to support the civilian governance of police 

services in Alberta, and to contribute to the development of policing law and 

policy. The AAPG strives to ensure that information about policing is 

accessible to police oversight bodies, that police services are held 

accountable to civilian governance and oversight, that police should be able 

to investigate their own organizations where reasonable, and that policing is 

http://www.solgps.alberta.ca/programs_and_services/public_security/law_enforcement_oversight/Publications/Provincial%20Policing%20Standards%20Manual.pdf
http://www.solgps.alberta.ca/programs_and_services/public_security/law_enforcement_oversight/Publications/Provincial%20Policing%20Standards%20Manual.pdf
http://www.rcmp-grc.gc.ca/disciplin/disc-pro-eng.htm
http://www.erc-cee.gc.ca/cnt/rsrcs/pblctns/dscssn/dp8/dp8-eng.pdf
http://www.erc-cee.gc.ca/cnt/rsrcs/pblctns/dscssn/dp8/dp8-eng.pdf
http://www.solgps.alberta.ca/programs_and_services/public_security/law_enforcement_oversight/Publications/Policing%20Oversight%20Standards.pdf
http://www.solgps.alberta.ca/programs_and_services/public_security/law_enforcement_oversight/Publications/Policing%20Oversight%20Standards.pdf
http://www.edmontonpolicecommission.com/feedback/public-complaints-investigation-process/
http://www.edmontonpolicecommission.com/feedback/public-complaints-investigation-process/
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conducted effectively and efficiently. Read more at the AAPG’s website: 

<<http://www.aapg.ca >> [accessed March 31, 2014]  

 

 Alberta Human Rights Commission 

o This organization works to foster and maintain human rights in Alberta. 

Established by the Alberta Human Rights Act, the commission is an 

independent body created by the Government of Alberta that disseminates 

information and provides education, that oversees and resolves complaints 

of discrimination or human rights violations in tribunals, and that 

participates in court cases when human rights claims are at issue. Read more 

at << http://www.albertahumanrights.ab.ca>> [accessed April 15, 2014] 

 

 Alberta Serious Incident Response Team (ASIRT) 

o This organization’s mandate is to respond to and investigate any serious or 

sensitive incidents or complaints that may have resulted from the actions of 

a police officer. This provides a professional and independent response to 

potentially troubling police conduct, ensuring that responsible parties will be 

held accountable. Read more at the ASIRT website: 

<<http://www.solgps.alberta.ca/programs_and_services/public_security/ASI

RT/Pages/default.aspx >> [accessed March 31, 2014] 

 

 Canadian Human Rights Commission (CHRC) 

o This organization was established to disseminate information about human 

rights, oversee the provision of human rights in Canada, and investigate 

complaints made about the infringement of human rights in the federal 

jurisdiction. Read more at the CHRC website: <<http://www.chrc-ccdp.ca 

>> [accessed April 1, 2014] 

 

 Calgary Police Commission 

o This organization’s mandate is to provide independent, civilian oversight 

and governance over the Calgary police department. As well as overseeing 

the police service functions properly, the Calgary Police Commission 

monitors the public complaints process and handles complaints about the 

police chief. Read more at the Calgary Police Commission’s website: 

<<https://www.calgarypolicecommission.ca/index.php?q=content/about-

us>> [accessed March 31, 2014] 

 

 Commission for Public Complaints Against the RCMP (CPC) 

o An independent federal government agency with the mandate to examine 

complaints about the inappropriate conduct of on-duty RCMP police officers. 

Read more at: <<https://www.cpc-cpp.gc.ca/index-eng.aspx >> [accessed 

March 31, 2014] 

 

 Edmonton Police Commission 

o This organization’s mandate is to provide independent, civilian oversight 

and governance over the Edmonton police department. As well as 

http://www.aapg.ca/
http://www.albertahumanrights.ab.ca/
http://www.solgps.alberta.ca/programs_and_services/public_security/ASIRT/Pages/default.aspx
http://www.solgps.alberta.ca/programs_and_services/public_security/ASIRT/Pages/default.aspx
http://www.chrc-ccdp.ca/
https://www.calgarypolicecommission.ca/index.php?q=content/about-us
https://www.calgarypolicecommission.ca/index.php?q=content/about-us
https://www.cpc-cpp.gc.ca/index-eng.aspx
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overseeing the police service functions properly, the Edmonton Police 

Commission monitors the public complaints process and handles complaints 

about the police chief. Read more at the Edmonton Police Commission’s 

website: <<http://www.edmontonpolicecommission.com >> [accessed 

March 31, 2014] 

 

 Law Enforcement Review Board (LERB) 

o This independent and quasi-judicial body is established under Alberta’s 

Police Act. The LERB hears appeals from both citizens and police officers 

separate and apart from the police service involved, aiming to provide an 

independent and impartial review. The LERB may also investigate any 

matter related to policing. Read more at: 

<<http://www.solgps.alberta.ca/boards_commissions/law_enforcement_revi

ew_board/Pages/default.aspx >> [accessed March 31, 2014]  
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Police and Diversity 
 

Rights in Questions 

 Rights to employment equity in public services  

o Article 21 of the Universal Declaration of Human Rights 

o Section 15(2) and Section 27 of the Canadian Charter of Rights and 

Freedoms 

o Section 7 of the Alberta Human Rights Act 

 Equality rights 

o Article 7 of the Universal Declaration of Human Rights 

o Section 15(1) of the Canadian Charter of Rights and Freedoms 

o Section 4 of the Alberta Human Rights Act 

 

Articles 

 

Ellis Cashmore, “Behind the Window Dressing: Ethnic Minority Police Perspectives 

on Cultural Diversity” (2002), 28(2) Journal of Ethnic and Migration Studies 327 

 Looking at the practice of recruiting a culturally diverse police force and providing 

diversity training to combat racism in Britain, the authors argue that these anti-

racism policies are largely ineffective. 

o Interviews with members of minority groups suggest that a diverse police 

force is viewed as a sort of ‘window dressing’ that is not received as helpful 

or even harmless. Rather, because it provides the appearance of progress 

while actually achieving little this practice is understood to be deleterious. 

 Official police policy advocating and contributing to diversity 

appears, when contrasted with anonymous interviewees, to be starkly 

opposed to individuals’ viewpoints. Many police officers feel that 

diversity training is a form of punishment, not a mechanism to better 

policing. 

 

Mylene Jaccoud and Maritza Felices, “Ethnicization of the Police in Canada” (1999), 

14 Canadian Journal of Law and Society 83 

 There is much at stake and much to debate when considering the policy of recruiting 

ethnicized and racialized groups in a police force. Recruitment of these groups 

began shortly after Canada’s adoption of a multicultural state policy and reveals 

much about the concept of diversity in Canada’s social order and identity. It further 

serves to mitigate racial tensions and allow a sense of community self-policing. 

 Proponents of affirmative action argue that this policy is well-grounded in 

constitutional law and will benefit policing in Canada. 

o A diverse police force will be more effective, as a diverse police force can 

better communicate with and understand a diverse community. 

o A diverse police force will allow better control over crime and maintenance 

of order, as minority police officers will be better able to infiltrate crime 

circles in minority neighborhoods as well as have better access to such 

neighborhoods, and thus more useful information. 
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o A diverse police force will better prevent crime because segregation is a 

source of social conflict. An imbalance of race composition between police 

and a community will engender distrust and legitimate crime as a weapon 

against police oppression. 

o A diverse police force allows its minority members to share in positions of 

power, disclosing Canada’s adoption of multicultural policy and vibrant 

political system. 

 Critics of affirmative action police counter that it is difficult to establish appropriate 

selection criteria, it is problematic to assign minority officers only to their own 

neighborhoods, it is questionable to allow individuals lacking skills or experience to 

become police officers, and some contend affirmative action can compromise the 

secularity of state actors. 

 The authors argue that the current police recruitment policy is less concerned with 

redressing historical disadvantage or systematic disadvantage than with focusing on 

developing an effective police force that can maintain the rule of law, mitigate racial 

tensions, and reflect the multicultural identity of the society it serves. The 

problematic upshot of this policy is the creation of a new racialized culture within 

the police force, which will foment racial tensions between police officers while 

perpetuating race relations in society at large. 

 

Larry A. Gould, “Can an Old Dog be Taught New Tricks? Teaching Cultural 

Diversity to Police Officers” (1997), 20(2) Policing: An International Journal of Police 

Studies and Management 339 

 Police services are consistently criticized for failing to provide officers that are 

adequately sensitive to different cultures. This has led to the widespread practice of 

requiring that officers take “Cultural Diversity Training.” 

 The author contends that police officers are divided about the necessity and worth 

of cultural diversity training. While new police officers tend to hold a positive 

attitude towards this program, more experienced officers are more likely to be of the 

view that this training is either a waste of time or a form of punishment. 

 

Lynn A. Grunloh, “Religious Accommodation for Police Officers: A Comparative 

Analysis of Religious Accommodation in the United States, Canada, and the United 

Kingdom” (2005-2006), 16 Ind. Int’l & Comp. L. Rev. 183 

 While police are subject to strict regulations about how they must conduct 

themselves on duty, many religious doctrines impose duties which conflict with the 

former regulations. 

o For example, Sikh officers are religiously obligated to wear a turban while 

RCMP traditional uniforms do not allow this. 

o After providing a history of religious accommodation in the police, the 

author outlines economic and social problems these practices give rise to. 

 Canadian multicultural police has led to efforts to incorporate religious minorities 

into the police force. The author expounds various problems associated with these 

efforts as well as concerns of Canadians citizens regarding the establishment of a 

diverse police force. 
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o Turning to the policies developed in the United Kingdom, the author argues 

Canada’s difficulties with religious accommodation could be alleviated if 

the former’s approach is adopted. 

 

H.C. Jain, P. Singh, and C. Agocs, “Recruitment, Selection, and Promotion of Visible-

Minority and Aboriginal Police Officers in Selected Canadian Services” (2000), 43 

Canadian Public Administration 46 

 The demographic composition of Canadian police services does not reflect the 

community which they serve, especially in terms of visible-minorities and 

aboriginals. 

o Many studies suggest that this discrepancy is a significant obstacle to 

effective policing in Canada. This has given rise to a number of suggested 

reforms for recruitment, selection, and promotion policies. 

o The authors elucidate the current policies and promotional practices of 

thirteen police services throughout Canada. While empirical research 

suggests there has been meaningful improvement in police service diversity 

since 1985, the authors argue there is much more work to be done by 

transforming the practices, policies, and culture of police services in Canada. 

 

Tim Prenzler and Georgina Sinclair, “The Status of Women Police Officers: An 

International Review” (2013), 41(2) International Journal of Law, Crime, and Justice 

115 

 Overviewing a substantial amount of research regarding police organization and 

practices, the authors analyze 17 nations’ police forces. It was found that the 

proportion of female police officers ranges from 5.1% to 28.8%, and a statistical 

analysis suggests that the growth of female officers is slowing down or leveling off. 

The conclusion is that much more gender-related statistics are needed to better 

understand the place of women in police organizations; only with this information 

can effective strategies for benefiting women be implemented. 

 

Michael Rowe and Jon Garland, “Police diversity training: a silver-bullet tarnished?” 

in Policing Beyond MacPherson: Issues in Policing, Race and Society, (Portland, 

Oregon: Willan Publishing, 2007), pp. 32-74 

 To combat racism and properly treat cultural diversity there are several measures 

police services may take: 

o Review and revise racism awareness training to ensure: 

 That there is appropriate training to make police aware of cultural 

diversity. 

 That police understand good community relations are essential to 

effective policing; and thereby that a racist police officer is a bad 

police officer. 

o Diversity training must be conducted at a local level to ensure that police 

officers are trained in a way that connects them with the specific groups in 

the community they serve. 

o Training standards and objectives of diversity training should be published 

to make everyone aware of a consistent program aimed at combating racism. 
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o There should be independent and regular monitoring of policing to ensure 

that police officers conduct themselves according to their training. 

 

David Alan Sklansky, “Not Your Father’s Police Department: Making Sense of the 

New Demographics of Law Enforcement” (2005), 96 J. Crim. L & Criminology 1209 

 Since the 1950s police forces have been transformed as they have focused on 

community policing, become accountable to public oversight, and have become 

diverse. 

o Workforce diversity is a key change because it changes the basic identity of 

police services. The fact that police services are no longer monolithic is a 

dramatic difference for the diverse community members who are policed. 

o Scholars who analyze the growing diversity of police services often reach 

one of two conclusions: 

 There is no meaningful impact, because the job of being a police 

officer molds all—despite their differences—in the same way, 

rendering all persons a stereotypical officer. 

 Alternatively, diverse police services have provided grounds to 

rethink criminal procedure. Since police officers represent the 

diverse communities they police there is no longer any purpose for a 

criminal procedure centered on protecting citizens’ constitutional 

rights 

 The author argues that while the changes of a diverse police force are 

profound there is no need to rethink criminal procedure. The effects 

of the diversification of policing are threefold: 

 Police have become more competent, particularly when 

officers of a particular group interact with citizens of the 

same social group. 

 Police relate to their community in profoundly new ways. In 

particular, police services gain reputation and credibility and 

have more amenable relations. However, there are concerns 

that minority officers may be forced to lead double lives. 

 Police force organization must be rethought from the 

traditional monolithic and hierarchical structure. 

 

Norm Taylor, “Policing With Cultural Competency: Are We Going Far Enough, Deep 

Enough, Fast Enough?” (2004), Canadian Police Chief Magazine 13 

 This article looks at the policy changes in policing as police services have become 

more inclusive and responsive to the increasingly pluralized communities they serve. 

Discussing attempts at making police officers competent when dealing with 

members of different cultures, this article examines the effects of cultural 

competency on dealing with aboriginal groups, controlling crime, and 

communicating with individuals of other cultures—especially when these 

individuals are integral to solving a crime.   

 

Charles S. Ungerleider, “Intercultural Awareness and Sensitivity of Canadian Police 

Officers” (1989), 32(4) Canadian Public Administration 612 
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 Conventional opinion generally holds that police are often insensitive towards 

minority groups, and many construe this as racism. Analyzing the process of 

judgment forming about others by police, this study finds that 25% make rational 

judgments, 50% make irrationally positive judgments, and 25% make irrational 

negative judgments. Drawing on this research, the author develops profiles of police 

officers likely to make irrational positive or negative judgments. 

 

June Werdlow Jones, “Counseling Issues and Police Diversity”, Police Psychology into 

the 21
st
 Century, (New York: Taylor and Francis Group, Psychology Press, 1995) 

 Given that modern police forces are composed of police officers diverse in gender, 

race, ethnicity, religion, and sexual orientation there is a great potential for stressful 

situations to impede police officers as well as those they serve. This article takes up 

a plethora of situations that might arise and considers ways that police officers can 

deal with and seek counseling for problems engendered by such stressful situations. 

 

Books 

 

Neil Bissoondath, Selling Illusions: The Cult of Multiculturalism in Canada, (Toronto: 

Penguin Books, 1994) 

 This text discusses the adoption of multicultural police in Canada and the way this 

has been taken up in public services. Regarding the police, there is a viewpoint that 

a police organization should be made to be proportional to the social groups which 

it serves. 

o Some contend that this policy is wanting because it fails to provide equal 

opportunity for everyone while maintaining a race-neutral stance. Though it 

benefits socially disadvantaged groups by making monolithic organizations 

more diverse, this contributes to a society where race divides individuals. 

While providing tolerance and diversity in society, this policy makes many 

uneasy and highlights differences between individuals as well as entrenches 

stereotypes—ultimately perpetuating racialized tensions and engendering 

reverse discrimination. 

o Further, by using members of minority groups as a political tool this policy 

fails to treat such individuals properly. 

o Canada would be better served if public policy aimed at uniting Canadians 

above creating representative social services. 

 

M.E. O’Neil, M. Marks, and A. Singh (eds.), Police Occupational Culture: New Debates 

and Directions, (Bingley, England: Emerald Publishing, 2007) 

 This book looks at interrelated topics in modern policing. Reviewing new 

developments in police policy, the authors examine new practices aimed at making 

police more diverse, more representative of their community, and more pluralized in 

their services and identity—ultimately providing both normative and descriptive 

assessments. 
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Robert Reiner, The Politics of the Police, (Oxford: University of Oxford Press, 1984) 

 This book provides an overarching analysis of police practices. After developing 

contrasting theories about understanding policing, the book overviews the history of 

policing and the way in which police have dealt with our changing society. In 

particular, the problem of maintaining police legitimacy in a society that police do 

not obviously represent and in changing social contexts is discussed. Finally, the 

book turns to police culture and the various problems that are caused by modern 

policing assumptions—these include racial profiling, police identity, police values, 

police organization and structure, as well as police responses to diversity.  

 

Further Reading 

 Policing in Canada: RCMP Principles and Commitments to Diversity, (1992) 

Ottawa Multicultural Liason Branch
23

 

<<http://publications.gc.ca/site/eng/15894/publication.html>> [accessed March 15, 

2014] 

o The aim of this text is to illuminate to members of the RCMP as well as 

Canadian citizens in general how the RCMP responds to diversity and to 

disclose the RCMP’s commitment to upholding the rights of Canadians—

especially in relation to issues of diversity. 

 Police Race Relations: The Recruitment, Selection, and Retention of Visible 

Minorities, (1993) Canadian Association of the Chiefs of Police
24

 

<<https://www.ncjrs.gov/App/Publications/abstract.aspx?ID=153590>> [accessed 

March 15, 2014] 

o This report aimed at facilitating diversity in Canadian police forces begins 

by addressing the social, economic, political, ethical, and demographic 

reasons why police must employ members of minority groups. 

o After outlining the means for successfully developing a diverse police force, 

the report concludes with key strategies to continue recruiting, selecting, and 

retaining officers that are members of minority groups. 

o These strategies include hiring recruiters with diversity training, involving 

officers who have personal or professional links with minority communities, 

advertising in ethnic media, disclosing to the public the success of minority 

officers, and fostering widespread understanding of equality and racialized 

issues.  

 Grazia Scoppio, Leadership in a Diverse Environment: Diversity Strategies in 

Military and Police in Canada, Australia, the United Kingdom and the United 

States (2007) 

<<https://www.deomi.org/contribute/EOEEOResources/documents/Research_Repo

rt_Leadership_Diversity.pdf>> [accessed March 17, 2014] 

 Focusing on diversity and equal employment—especially gender and ethnic 

diversity—this text examines police and military efforts to enhance diversity in 

their organizations through recruiting strategies, accommodation policies, and 

                                                        
23 There is no listed author because this was a report—intended for training purposes—commissioned by the 

Government of Canada. 
24

 There is no listed author because this was a report—intended for training purposes—commissioned by the 

Canadian government. 

http://publications.gc.ca/site/eng/15894/publication.html
https://www.ncjrs.gov/App/Publications/abstract.aspx?ID=153590
https://www.deomi.org/contribute/EOEEOResources/documents/Research_Report_Leadership_Diversity.pdf
https://www.deomi.org/contribute/EOEEOResources/documents/Research_Report_Leadership_Diversity.pdf
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training programs. After outlining the progress that has been made, the text 

turns to obstacles that must be overcome for these organizations to reflect the 

diverse composition of the societies they serve and to function properly as 

diverse institutions. 

 


