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“I cannot help but think that the over-incarceration of First Nations, Métis and Inuit people in 
corrections is among the most pressing social justice and human rights issues in Canada today”.1 

A.	 OVER-REPRESENTATION	OF	ABORIGINAL	PEOPLE	IN	THE	CRIMINAL	
JUSTICE	SYSTEM	
This report uses the term “Aboriginal” to refer to Canadian people who identify as First Nations 
(North American Indian), Métis or Inuk (Inuit) people.2 

Aboriginal people are grossly over-represented in the Canadian correctional system and are also 
disadvantaged at every stage of their interaction with the Canadian criminal justice system. This 
is the result of their marginalization, as a group, within Canadian society, which is, in turn, the 
result of their unique social history and the discrimination and racism they experience both inside 
and outside the Canadian criminal justice system. The marginalization of Aboriginal people in 

                                                             
1 Canada, Office of the Correctional Investigator, 2016-2017 Annual Report [OCI 2016-2017 Annual Report] 
at 48, online: http://www.oci-bec.gc.ca/cnt/rpt/annrpt/annrpt20162017-eng.aspx#s5  
2 Statistics Canada reports tend to refer to First Nations, Metis and Inuk people, as well as people who 
reported Registered or Treaty Indian Status, which refers to those who are registered under the Indian Act 
of Canada, and/or those who reported membership in a First Nation or Indian Band, as “Indigenous”: see, 
for example, Canada, Statistics Canada, Adult correctional statistics in Canada 2015/2016, by Julie Reitano, 
Catalogue No 85-002-X (Ottawa: Statistics Canada, 2017), footnote 23, [Reitano], online: 
http://www.statcan.gc.ca/pub/85-002-x/2017001/article/14700-eng.pdf. 
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Canadian society and their over-representation in the criminal justice system can be attributed to 
a number of factors.  

It began with the colonization of Canada during which Aboriginal people were dislocated from 
and dispossessed of their lands and culture and put under the almost complete control of the 
federal government under the Indian Act.3 

Aboriginal people suffer from the intergenerational effects of trauma resulting from the forcible 
removal of Aboriginal children from their homes and their placement in residential schools where 
they were denied contact with their families and culture and subjected to abuse by their 
caretakers. This trauma is recognized as one of the factors contributing to Aboriginal peoples’ 
involvement with the criminal justice system. The Truth and Reconciliation Commission of 
Canada reports chronicle the history and experiences of Aboriginal people in the Canadian 
residential school system and the debilitating effect this has had on the survivors and their 
families and communities.4 The Alberta Civil Liberties Research Centre resource, Access to Justice, 
Accessing Justice in Aboriginal Communities: Examining the TRC 2015 Report5 summarizes the 
Commission’s reports and calls to action. 

In its 1999 decision in Gladue, the Supreme Court of Canada recognized that Aboriginal people 
are subjected to racism and discrimination from both inside and outside the Canadian criminal 
justice system:6 

Not surprisingly, the excessive imprisonment of aboriginal people is only the tip 
of the iceberg insofar as the estrangement of the aboriginal peoples from the 
Canadian criminal justice system is concerned. Aboriginal people are 
overrepresented in virtually all aspects of the system. As this Court recently 
noted in R. v. Williams, [citation omitted], there is widespread bias against 
aboriginal people within Canada, and ‘[t]here is evidence that this widespread 
racism has translated into systemic discrimination in the criminal justice system’. 

The court acknowledged that the criminal justice system has failed Aboriginal people and that the 
principal reason for this is its failure to consider the different worldviews, cultural values and 
experiences of Aboriginal people:7 

                                                             
3 The history of the colonization of Canada and its effects on Aboriginal people is summarized in the 
University of Calgary Law School’s Canadian Institute of Resources Law presentation, Aboriginal Law 101, 
by David Laidlaw (February 2016), online: https://www.cirl.ca/files/cirl/aboriginal-law-101.pdf. 
4 The Truth and Reconciliation Commission of Canada reports chronicle the history and experiences of 
Aboriginal people in the Canadian residential school system, and can be accessed online at 
http://www.trc.ca/websites/trcinstitution/index.php?p=905. 
5 Alberta Civil Liberties Research Centre, Access to Justice, Accessing Justice in Aboriginal Communities: 
Examining the TRC 2015 Report, online: http://www.aclrc.com/access-to-justice-and-aboriginal-
communities/.  
6 R v Gladue, 1999 CanLII 679 (SCC) [Gladue], online: http://canlii.ca/t/1fqp2 at para 61. 
7 Gladue at paras 62 – 64. 
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Statements regarding the extent and severity of this problem are disturbingly 
common. In Bridging the Cultural Divide… the Royal Commission on Aboriginal 
Peoples listed as its first "Major Findings and Conclusions" the following striking 
yet representative statement: 

The Canadian criminal justice system has failed the Aboriginal peoples of 
Canada -- First Nations, Inuit and Métis people, on-reserve and off-
reserve, urban and rural -- in all territorial and governmental 
jurisdictions. The principal reason for this crushing failure is the 
fundamentally different world views of Aboriginal and non-Aboriginal 
people with respect to such elemental issues as the substantive content 
of justice and the process of achieving justice. 

… 

These findings cry out for recognition of the magnitude and gravity of the 
problem, and for responses to alleviate it. The figures are stark and reflect what 
may fairly be termed a crisis in the Canadian criminal justice system. The drastic 
overrepresentation of aboriginal peoples within both the Canadian prison 
population and the criminal justice system reveals a sad and pressing social 
problem. 

In 2012, in its decision in Ipeelee,8 the Supreme Court reiterated that Gladue factors must be 
applied in all contexts, emphasizing that “courts must take judicial notice of such matters as the 
history of colonialism, displacement, and residential schools and how that history continues to 
translate into lower educational attainment, lower incomes, higher unemployment, higher rates 
of substance abuse and suicide, and of course higher levels of incarceration for Aboriginal 
peoples”. 

The December 2015 Truth and Reconciliation Commission Final Report, Honouring the Truth, 
Reconciling for the Future,9 called upon federal, provincial, and territorial governments to commit 
to eliminating the overrepresentation of Aboriginal people in custody over the next decade, and 
to issue detailed annual reports that monitor and evaluate their progress. 

The United Nations Declaration on the Rights of Indigenous Peoples10 [UNRIP] outlines the 
minimum standards necessary for the “survival, dignity, well-being and rights of indigenous 
peoples across the globe.” It confers rights on Aboriginal people as collective identities and as 
unique individuals. The UNRIP makes discrimination against Aboriginal people illegal, and 
promotes “their full and effective participation in all matters that concern them.” In 2015, the 

                                                             
8 R v Ipeelee, 2012 SCC 13 (CanLII) [Ipeelee] at para 60, online: http://canlii.ca/t/fqq00. 
9 Truth and Reconciliation Commission, Honouring the Truth, Reconciling for the Future, Summary of the 
Final Report of the Truth and Reconciliation Commission of Canada [Truth and Reconciliation Final Report 
Summary], online: 
http://www.trc.ca/websites/trcinstitution/File/2015/Findings/Exec_Summary_2015_05_31_web_o.pdf. 
10 United Nations Declaration on the Rights of Indigenous Peoples, GA Res 61/295, UNGAOR, 61st Sess, 
Supp No 49, Vol III, UN Doc A/61/49 (2008). 
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United Nations Human Rights Committee called on Canada to make fundamental changes to the 
laws and policies governing the treatment of First Nations, Inuit and Métis people. A crucial 
recommendation was that Canada “ensure that measures intended to address the 
disproportionate rate of incarceration of Indigenous people are actually effective, enhance 
alternatives to incarceration, and improve Indigenous peoples’ access to justice.”11   

B.	 CORRECTIONAL	STATISTICS	
Despite the Supreme Court of Canada’s recognition of the gross injustices faced by Aboriginal 
people in the criminal justice system and calls to action to reduce and eliminate the over-
incarceration of Aboriginal people in Canada, little has changed. 

The Office of the Correctional Investigator 2016-2017 Annual Report reveals that the rate at 
which Aboriginal people are incarcerated in federal prisons has grown year over year for the past 
30 years. Between 2007 and 2016, while the federal prison population grew by 5%, the Aboriginal 
prison population grew by 39%. During that period, Aboriginal adults represented less than 5% of 
the Canadian population, but 26.4% of the prisoners incarcerated in the federal correctional 
system.12 

According to the Correctional Service Canada (CSC) report, Aboriginal Offender Statistics,13 a 
snapshot of the incarceration of Aboriginal prisoners across the Canadian provinces in 2001, 
Aboriginal adults made up 39% of the population and approximately 33% of the prison 
population in Alberta at that time. Over 15 years later, those numbers have risen. Alberta 
Correctional Services (ACS) reports that, in both 2014/2015 and 2015/2016, Aboriginal people 
represented 39% of the prison population.14 

In the other provinces and territories, Aboriginal adults accounted for an average of 26% of total 
admissions, 27% of admissions to custody, and 24% of admissions to community supervision in 
2015-2016. However, the rate at which Aboriginal people are incarcerated in the provinces and 
territories varies greatly and is highest in the prairie provinces and the territories, ranging from 
13% or less in Ontario, Quebec and the Atlantic provinces (other than Newfoundland/Labrador 
[NFLA]); to 26% in NFLA; 31% in BC; 73% in Manitoba; 76% in Saskatchewan; 70% in Yukon; 86% 
in the Northwest Territories; and 100% in Nunavut.15  

                                                             
11 UN human rights report shows that Canada is failing Indigenous peoples,” (23 July 2015), Amnesty 
International, online: www.amnesty.ca/news/public-statements/joint-press-release/un-human-rights-
report-shows-that-canada-is-failing. 
12 OCI 2016-2017 Annual Report at 48.  
13 Canada, Correctional Service of Canada, Aboriginal Offender Statistics (2011), online: http://www.csc-
scc.gc.ca/aboriginal/002003-1010-eng.shtml. 
14 Information received from a Request for Information from Alberta Correctional Services under the 
Freedom of Information and Privacy Act [ACS FOIP Request 1]. Information received via email from 
Emmanuel Wiredu, Government of Alberta, on July 7, 2016. 
15 Reitano at 15, Table 5; Note that statistics from Alberta were not provided for this report. 
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C.	 PROFILE	OF	ABORIGINAL	PRISONERS	
The federal Correctional Investigator’s 2012 special report on the plight of Aboriginal people in 
the federal correctional system, Spirit Matters: Aboriginal People and the Corrections and 
Conditional Release Act16 reported that Aboriginal prisoners in that system tend to be younger; 
more likely to have served previous sentences in both the young offenders and adult correctional 
systems; are incarcerated more often for a violent offence; and are more inclined to have gang 
affiliations. It also found that Aboriginal prisoners are assigned higher risk ratings and needs 
ratings, have more health problems, including Foetal Alcohol Spectrum Disorder (FASD), mental 
health issues and addictions. 

Research also shows that the over-representation and negative effects of incarceration on 
Aboriginal prisoners are intimately connected with the systemic discrimination that Aboriginal 
people face at all levels of society, and that the factors that contribute to Aboriginal peoples’ 
coming into conflict with the law are complex and include age, addictions, familial problems and 
abuse.17  

Less is known about Aboriginal prisoners in the Alberta correctional system compared to 
prisoners in the federal correctional system, but there is every reason to believe that Alberta 
Aboriginal prisoners have similar profiles to other Aboriginal prisoners in Canada. 

Alberta Correctional Services has reported that adult Aboriginal prisoners admitted to custody in 
2015-2016 were also younger with an average age of 32.7 years of age. The self-reported level of 
education attained by Alberta Aboriginal prisoners during that period ranged from approximately 
2% with no education; 3% with a Grade 1 to 6 education; 25% with Grade 7 to 9 education; 66% 
with a Grade 10 to 13 education; 1% with a technical/vocational education and 2% with a 
university/college education.18 

Alberta Health Services, the health provider for Alberta prisoners, does not keep records on the 
prevalence of addictions and mental illness experienced by Aboriginal prisoners, but does provide 
addictions and mental health services to all prisoners.19 Research does show that Aboriginal 
prisoners have a high incidence of mental illness and FASD and that prisoners with mental and 
cognitive illnesses tend to be involved in more instances of disruptive behaviour and offences 

                                                             
16 Canada, Office of the Correctional Investigator, Spirit Matters: Aboriginal People and the Corrections and 
Conditional Release Act (October 22, 2012) at para 27 [Spirit Matters], online: <http://www.oci-
bec.gc.ca/cnt/rpt/oth-aut/oth-aut20121022-eng.aspx>; other OCI reports on Aboriginal people in the 
federal corrections system can be found on the OCI website at http://www.oci-bec.gc.ca/cnt/priorities-
priorites/aboriginals-autochtones-eng.aspx. 
17 Julian Roberts & Ronald Melchers, “The Incarceration of Aboriginal Offenders: Trends from 1978 to 
2001” (2003) 45:2 Can J Corr 211 at 214. 
18 ACS FOIP Request 1. 
19 Alberta Health Services Response to Request for Information from Shawn Volk (Ireland) via email 
November 22, 2016. [AHS Request for Information] . 
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while incarcerated.20 The Alberta Civil Liberties Research Centre report, Fetal Alcohol Spectrum 
Disorder and the Adult Criminal Justice System in Canada, 2017,21 discusses the difficult issues 
faced by adults with FASD in the criminal justice system, including the fact that they make false 
confessions; may be permanently unfit to stand trial; and are unable to rely on the defence of not 
criminally responsible on account of mental disorder. It also discusses the relevance of FASD in 
sentencing	and	the	effectiveness	and	desirability	of	incarceration	for	FASD	adults.	

D.	 ABORIGINAL	PRISONERS	IN	THE	CORRECTIONAL	SYSTEM	
1.	 Federal	Corrections	
The federal Corrections and Conditional Release Act22 makes specific reference to the unique 
needs and circumstances of Aboriginal prisoners in the federal correctional system. 

Section 4(g) of the CCRA states that one of the principles guiding CSC in carrying out the purposes 
of the CCRA is that “correctional policies, programs and practices respect gender, ethnic, cultural 
and linguistic differences and are responsive to the special needs of women, aboriginal peoples, 
persons requiring mental health care and other groups” [emphasis added]. 

Section 82 of the CCRA provides for the establishment of a National Aboriginal Advisory 
Committee as well as regional and local aboriginal advisory committees to provide advice to the 
CSC on the provision of correctional services to aboriginal offenders. 

Sections 81 and 84 of the CCRA are intended to ameliorate the over-representation of Aboriginal 
people in federal correctional facilities and address the differential outcomes that Aboriginal 
prisoners experience.23 

Section 81 of the CCRA gives CSC the capacity to enter into agreements with Aboriginal 
communities for the transfer of an Aboriginal prisoner from a federal correctional facility into the 
care and custody of Aboriginal communities in healing lodges and healing centres. The transfer 
requires the consent of both the community and the prisoner. It also allows Aboriginal 
communities to have a key role in delivering programs within federal correctional institutions and 
in healing lodges and centres. The section was intended to allow Aboriginal communities to 
participate in supervising an Aboriginal prisoner’s sentence.24 

Section 84 of the CCRA allows a federal Aboriginal prisoner who is required to be supervised by a 
long-term supervision order to be supervised in an aboriginal community, provided the prisoner 
and the community consent. It was intended to enhance the information provided to the Parole 

                                                             
20 Rick Ruddell & Shannon Gottschall, “The Prison Adjustment of Aboriginal Offenders” (2014) 47:3 Austl & 
NZ J Crim 336 at 340. 
21 Alberta Civil Liberties Research Centre, Resources, Fetal Alcohol Spectrum Disorder and the Adult 
Criminal Justice System in Canada, 2017, online: http://www.aclrc.com/downloadable-resources/. 
22 Corrections and Conditional Release Act, SC 1992, c 20 [CCRA]. 
23 Spirit Matters. 
24 Spirit Matters. 
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Board of Canada and to enable Aboriginal communities to propose conditions for prisoners 
wanting to be released into their communities.25 

The review by the Office of the Correctional Investigator regarding the implementation of 
sections 81 and 84 of the CCRA and the treatment of Aboriginal prisoners in the federal 
correctional system generally, in the report, Spirit Matters, found that over the 20 years under 
investigation (from 1992 when the CCRA was enacted to the time of the report in 2012): 

The gap between Aboriginal and non-Aboriginal offenders continues to widen on 
nearly every indicator of correctional performance: 

• Aboriginal offenders serve disproportionately more of their sentence behind 
bars before first release. 

• Aboriginal offenders are under-represented in community supervision 
populations and over-represented in maximum-security institutions. 

• Aboriginal offenders are more likely to return to prison on revocation of 
parole. 

• Aboriginal offenders are disproportionately involved in institutional security 
incidents, use of force interventions, segregation placements and self-
injurious behaviour. 

The annual reports of the OCI continue to point to systemic racism and cultural bias in the federal 
correctional system as a causal factor in the ballooning population of Aboriginal prisoners in the 
federal correctional system, and the fact that little has been done to counteract this. 

2.	 Alberta	Corrections	
The Alberta Corrections Act26 and regulations do not include provisions focused on Aboriginal 
prisoners similar to those found in the CCRA. All prisoners are subject the same classification and 
assessment system. Section 11 of the Corrections Act requires the director of a correctional 
institution to establish a classification system for the purposes of intake, placement and 
programs to be offered to prisoners. Section 9.1 of the Correctional Institution Regulation27 
states that after admission to the correctional institution and based on the information available 
to the institution at the time, a prisoner must be assessed and the assessment must consider the 
prisoner’s physical and mental health, security risk and behaviour. Based on the assessment, the 
prisoner is assigned a housing unit and security classification within the prison. Sentenced 
prisoners are also to be assessed to determine their suitability for education, treatment or work 
programs.28 All other provisions of the Corrections Act apply equally to all prisoners. 

                                                             
25 Spirit Matters. 
26 Corrections Act, RSA 2000, c C-29 [Corrections Act]. 
27 Correctional Institution Regulation, Alta Reg 205/2001. 
28 ACS FOIP Request 1. 
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However, ACS does provide psycho-educational, Aboriginal cultural and spiritual, substance 
abuse, domestic violence, traditional parenting, wellness and Aboriginal art programs that are 
intended to address the needs, and in some cases the unique background, of Aboriginal 
prisoners. These programs are coordinated and facilitated by seven Aboriginal Program 
Coordinators, who are full-time government employees and work in both the young offenders 
and adult correctional system. Their role is to deliver Aboriginal programs within correctional 
centres, encourage awareness and interest in Aboriginal spiritual and cultural activities, provide 
one-on-one support and act as liaisons between correctional centres and the community.29 

Aboriginal elders are also retained under contract to provide a wide array of spiritual, cultural 
and correctional services and programs within ACS, which vary across centres and may include 
smudging, drumming, sweat lodge ceremonies, singing, pipe ceremonies, and talking circles. 
Elders also provide one-on-one support and liaise with community agencies.30 

E.	 ABORIGINAL	PRISONERS	AND	THE	BAIL	SYSTEM	
The Canadian Civil Liberties Association 2014 report on the Canadian bail system, Setup to Fail, 
states:31  

There is a general recognition that the bail system operates in a manner that 
disadvantages individuals living in poverty and those with mental health or 
addictions issues. Aboriginal people, who are disproportionately impacted by 
substance abuse issues, poverty, lower educational attainment, social isolation 
and other forms of marginalization, are being systematically disadvantaged 
as result. 

The Report concludes that “[n]early every issue highlighted in this report – over-policing; routine 
adjournments; requiring large numbers of abstention, treatment and other conditions; difficulties 
with surety requirements; and the particular challenges faced by accused detained in remote 
communities – disproportionately impacts Aboriginal people.”32  

The Report refers to case law that confirms that an accused’s Aboriginal status and systemic 
discrimination against Aboriginal people that is inherent throughout the criminal justice system 
must be taken into account whenever an Aboriginal person’s liberty is at stake, “including in the 
exercise of prosecutorial discretion during bail hearings.”33 For example, in one of the cases cited, 
R v Daniels,34 the court stated that in bail hearings involving Aboriginal people the court must 
take judicial notice of the unique systemic factors that affect aboriginal people in Canadian 

                                                             
29 ACS FOIP Request 1. 
30 ACS FOIP Request 1. 
31 Canadian Civil Liberties Association and Education Trust, “Set Up to Fail: Bail and the Revolving Door of 
Pre‑trial Detention” (2014) at p 75 [Set up to Fail] online: <http://www.scc-csc.ca/cso-dce/2017SCC-
CSC27_1_eng.pdf)>. 
32 Setup to Fail, at p 3. 
33 Setup to Fail, at p 9. 
34 R v Daniels, 2012 SKPC 189 (CanLII), online: http://canlii.ca/t/fwbb8. 
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society in order to place the circumstances of the accused in the proper context, and “[p]art of 
this context is the fact that aboriginal people are disproportionately denied bail.”[Emphasis 
added]. Despite these clear directions, Setup to Fail found that these legal requirements are 
often not being followed in practice and when Gladue factors (discussed below) are considered 
by the courts, the application of these factors is inconsistent.35 

Many Aboriginal people are from remote communities. Setup to Fail lists the following uniquely 
prejudicial difficulties faced by people from remote communities in the bail process:  

Most remote community members, unless released directly by the police, are 
flown to the nearest provincial detention centre to have their bail processed. 
Arranging for transportation can take a significant amount of time, and some 
accused are spending over a week in detention waiting for their first appearance 
in bail court. Once removed from their communities, accused are often cut off 
from social support networks and do not even have access to phone numbers 
they need to try to secure their release. If a surety is required to appear in 
person, friends or family must spend hundreds of dollars on flights to appear 
in court to testify or simply sign the required papers. Counsel in northern 
Manitoba report that Aboriginal clients regularly spend more time in pre-trial 
detention than they would if they were just sentenced for the crime, and will 
frequently plead guilty just to be released from custody and return home. 

F.		 SENTENCING	OF	ABORIGINAL	PRISONERS	
Both the Criminal Code36 and the Supreme Court of Canada require judges to consider an 
Aboriginal prisoner’s history of dislocation, which includes residential school history, child 
welfare history, disadvantage, addiction and abuse, when determining an Aboriginal prisoner’s 
sentence. 

Section 718.2(e) of the Criminal Code directs sentencing courts to consider all available sanctions 
other than imprisonment that are reasonable in the circumstances for all offenders, "with 
particular attention to the circumstances of aboriginal offenders."  

In its 1999 decision in Gladue, the Supreme Court directed that it is imperative for sentencing 
judges to respond to the acute problem of the disproportionate incarceration of Aboriginal 
people in Canada. The court found that section 718.2(e) of the Criminal Code is intended to 
ameliorate the serious problem of over-representation of Aboriginal people in prison and to 
encourage sentencing judges to consider a restorative approach and the unique systemic and 
background factors that lead Aboriginal people into the criminal justice system, including 
Aboriginal individuals’ and Aboriginal communities’ struggles with low income; unemployment; 
lack of opportunities, options and formal education; substance abuse, loneliness; community 
fragmentation; and poor social and economic conditions. The intent is not to automatically 

                                                             
35 Setup to Fail, at 76 – 79. 
36 Criminal Code, RSC 1985, c C-46 [Criminal Code]. 
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reduce an Aboriginal prisoner’s sentence but to impose a sentence that takes these factors into 
consideration. 

In 2012, when faced with evidence that over the decade since Gladue was released the over-
representation of Aboriginal people in the criminal justice system had not declined but increased, 
the Supreme Court reiterated in Ipeelee, that Gladue must be applied in all contexts: 37 

Courts have, at times, been hesitant to take judicial notice of the systemic and 
background factors affecting Aboriginal people in Canadian society (see, e.g., R. v. 
Laliberte, 2000 SKCA 27 (CanLII), 189 Sask. R. 190). To be clear, courts must take 
judicial notice of such matters as the history of colonialism, displacement, and 
residential schools and how that history continues to translate into lower 
educational attainment, lower incomes, higher unemployment, higher rates of 
substance abuse and suicide, and of course higher levels of incarceration for 
Aboriginal peoples. These matters, on their own, do not necessarily justify a 
different sentence for Aboriginal offenders. Rather, they provide the necessary 
context for understanding and evaluating the case-specific information 
presented by counsel. Counsel have a duty to bring that individualized 
information before the court in every case, unless the offender expressly waives 
his right to have it considered. In current practice, it appears that case-specific 
information is often brought before the court by way of a Gladue report, which is 
a form of pre-sentence report tailored to the specific circumstances of Aboriginal 
offenders.  Bringing such information to the attention of the judge in a 
comprehensive and timely manner is helpful to all parties at a sentencing hearing 
for an Aboriginal offender, as it is indispensable to a judge in fulfilling his duties 
under s. 718.2(e) of the Criminal Code. [Emphasis added] 

The Supreme Court also warned that failure to apply Gladue in any case involving an Aboriginal 
offender contravenes s 718.2(e) of the Criminal Code and constitutes an error that justifies a 
review by an appellate court.38 

Despite these legal requirements, an extensive study on sentencing prepared for the federal 
Department of Justice in 2016 found:39 

With respect to imprisonment, it is important to note that 87% of individuals 
sentenced to detention served a sentence of six months or less. However, this 
statistic masks two phenomena.  

First, there is the fact that long-term imprisonment is disproportionately imposed 
on certain individuals:  a review of 635 decisions rendered between 2012 and 
2015, i.e., after the judgment rendered by the Supreme Court in Ipeelee 
concerning sentencing for Aboriginal offenders, demonstrates that they are 
disproportionately subjected to prison sentences, i.e., in 87.7% of reported 

                                                             
37 Ipeelee at para 60. 
38 Ipeelee at para 87. 
39 Sylvestre at 11-12. 
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decisions. Moreover, long-term sentences (two years or more) were imposed in 
more than 60% of these cases. 

A 2017 newspaper report found that Gladue reports are only prepared in a small fraction of cases 
and suggests that this is due, in part, to the failure of governments to provide adequate funding 
for their preparation, and the judiciary’s uneasiness with applying Gladue factors, in the absence 
of national standards providing guidance.40 

G.	 OVERALL	TREATMENT	OF	ABORIGINAL	PEOPLE	IN	THE	CRIMINAL	
JUSTICE	SYSTEM	
A 2016 Maclean’s report on the federal and provincial/territorial correctional systems concluded 
that Aboriginal people are subject to harsher treatment at every stage of their contact with the 
criminal justice system and that this has led criminologists to “quietly [refer] to Canada’s prisons 
and jails as the country’s ‘new residential schools’”.41 The Maclean’s report is based on evidence 
and studies indicating that, compared to non-Aboriginal people, Aboriginal people are more likely 
to:  

• be targeted by the police; 

• be “over-classified” as high security risks by culturally biased correctional security 
classification tools that turn Aboriginal peoples’ experience of intergenerational trauma, 
alcoholism, abuse, lack of education and employment, and homelessness into high-risk 
factors, making it more likely that they will be housed in higher security prisons and 
solitary confinement; 

• plead guilty in bail proceedings in order to avoid lengthy periods of detention in remand 
facilities; 

• receive harsher sentences from sentencing judges who give little weight to Gladue 
reports; for example, a growing number of Aboriginal prisoners are being sentenced as 
dangerous offenders which results in a mandatory indefinite term of imprisonment; 

• serve harder time as a result, among other things, of being more likely to be placed in 
higher security institutions and solitary confinement; to self-harm (45% more likely); to 
be restrained; to be involved in use-of-force incidents; to receive institutional charges; 
and to die in prison; and  

• serve their entire sentences in prison as a result of their failure to be granted parole. 

                                                             
40 Ian Mulgrew, Efforts to reduce numbers of Aboriginals in jail failing badly, (25 July 2017), Vancouver Sun, 
online: http://vancouversun.com/news/national/policies-fail-to-remedy-indigenous-over-incarceration; 
Native Counselling Services Alberta provides information and a guide on writing Gladue reports in Writing 
a Gladue Report, online: http://ncsa.ca/blog/archives/2015/05/26/the-bears-den-what-is-a-gladue-report/ 
41 Maclean’s Magazine, Canada’s prisons are the “new residential schools” by Nancy Macdonald (February 
18, 2016), online: http://www.macleans.ca/news/canada/canadas-prisons-are-the-new-residential-
schools/ . 
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H.	 HUMAN	RIGHTS	AND	COURT	DECISIONS	
The Alberta Human Rights Commission has a number of resources focusing on discrimination 
against Aboriginal people and protection against discrimination under the Alberta Human Rights 
Act,42 which were developed in partnership with Aboriginal organizations.43  

Below are some examples of human rights tribunal and Charter decisions involving discrimination 
(or other Charter violations) against Aboriginal people in federal prisons or provincial institutions. 

1. Human	Rights	Cases	
(a) One example of a challenge under human rights legislation is the Canadian Human Rights 

Tribunal decision in Hartjes v Canada (Attorney General).44 The female federal 
Aboriginal prisoner claimed that CSC had discriminated against her on the basis of race, 
colour, national or ethnic origin and disability through its failure to provide her with 
adequate medical care for a serious medical condition that required her to be 
hospitalized on several occasions. The Canadian Human Rights Commission (CHRC) officer 
investigating the complaint found that there was an insufficient basis for the claim. The 
Tribunal agreed with the officer and found that the prisoner had failed to establish a 
causal connection, on the evidence before the Tribunal, between the grounds for 
complaint and the prohibited grounds for discrimination. In her submission, the prisoner 
stated that the link was contained within the facts that “(a) she allegedly encountered 
difficulties in accessing proper medical care; (b) she was Aboriginal; and (c) past Royal 
Commission and jurisprudence have concluded that Aboriginal persons are discriminated 
against in penal institutions”. On judicial review, the Federal Court of Canada found that 
the Tribunal had not committed a reviewable error and that the question before the 
Tribunal was based on the prisoner’s specific experience rather than the general 
experience of Aboriginal women in prison who fail to receive adequate medical care. 
 

(b) In Kelly v BC (Ministry of Public Safety and Solicitor General (No 3),45 Travis Kelly alleged 
that various correctional facilities in British Columbia discriminated against him (and 
other persons of Aboriginal descent), by denying access to Aboriginal spiritual services 
through the Native Liaison Service when he was in protective custody/segregation. The 
British Columbia Human Rights Tribunal (BCHRT) found that his individual complaint of 
discrimination was justified, and ordered the various corrections facilities to cease the 
contravention of the BC Human Rights Code46 and Kelly was awarded $5,000 for injury to 
dignity, feelings and self-respect. The BCHRT, however, declined to order a systemic 

                                                             
42 Alberta Human Rights Act, RSA 2000, c A-25.5, online: http://canlii.ca/t/53319. 
43 Alberta Human Rights Commission, Information and resources for Aboriginal Albertans, online: 
https://www.albertahumanrights.ab.ca/publications/Pages/Information_resources_Aboriginal_people.asp
x. 
44 Hartjes v Canada (Attorney General), 2008 FC 830 (CanLII), online: http://canlii.ca/t/20hzx. 
45 Kelly v BC (Ministry of Public Safety and Solicitor General (No 3), (CanLII), online: http://canlii.ca/t/fmdb7 
46 British Columbia Human Rights Code, RSBC 1996, c 210. 
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remedy (e.g., that the corrections officials adopt a special program to ameliorate the 
conditions of all Aboriginal inmates or those inmates who seek Aboriginal spiritual 
guidance).  

2. Charter	of	Rights	and	Freedoms	Cases	
(a) An example of a court challenge based on a violation of the prisoner’s Charter rights can be 

found in the recent 2016 decision of the Federal Court of Appeal overturning the Federal Trial 
Court decision involving a prisoner in the federal correctional system. In the Federal Trial 
Court decision in Ewert v Canada,47 an Aboriginal prisoner alleged that assessment tools 
used by CSC were unreliable when administered to Aboriginal prisoners and violated his 
section 7 Charter right to life, liberty and security of the person and his section 15 Charter 
right to be free from discrimination. The Trial Court agreed that the prisoner’s section 7 rights 
were violated but did not address whether his section 15 rights were violated finding that the 
facts were “not sufficiently developed to usefully engage in the nuanced analysis called for in 
s 15.”48 The Trial Court also found that the use of the assessment tools contravened 
subsections 4(g) and 24(1) of the CCRA. The Trial Court decision was overturned by the 
Federal Court of Appeal49 on the basis that the evidence did not establish, on a balance of 
probabilities, that the assessment tools generated, or were more likely than not to generate, 
false results and conclusions when administered to Aboriginal persons; that the use of the 
tools breached the prisoner’s section 7 Charter rights, or that CSC had breached its statutory 
duties.  
 
On June 13, 2018, the Supreme Court of Canada (SCC) released its decision on an appeal of 
Ewert.50 The majority of the SCC held that by continuing to rely on the assessment tools 
without ensuring that the tools are valid for Indigenous persons, CSC had breached its 
obligation under s 24(1) of the CCRA to ensure that information used about offenders is as 
accurate as possible. What is required, at minimum, is that if CSC wishes to continue to use 
the impugned tools, it must conduct research and determine whether and to what extent 
cross-cultural variance is discovered and whether it should cease to use the tools or some of 
them.51 At the same time, the majority held that CSC’s reliance on the results generated by 
the impugned tools does not violate Ewert’s rights under Charter ss 7 or 15(1).52 
 

                                                             
47 Ewert v Canada, 2015 FC 1093 (FCTD) (CanLII) [Ewert FCTD], online: http://canlii.ca/t/gl9d9. 
48 Ewert FCTD at para 109. 
49 Canada v Ewert, 2016 FCA 203 (CanLII), online: http://canlii.ca/t/gss4v.  
50 Ewert v Canada, 2018 SCC 30 online: https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/17133/index.do 
[Ewert, SCC]. 
51 Ewert, SCC at paras 66-67. 
52 Ewert, SCC at paras 70, 79. 
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(b) In Sauvé v Canada (Chief Electoral Officer),53 the (amended) Canada Elections Act54 
disqualified persons who were imprisoned in correctional institutions servicing sentences of 
two years or more from voting in federal elections. Sauvé argued, among other issues, that 
this law violated Charter sections 3 (right to vote) and 15(1) (equality rights). It was first 
argued that prisoners made up an analogous ground under Charter section 15(1) because 
they were the subject of the stereotypical application of a presumed group characteristic. 
The majority of the Supreme Court of Canada (SCC) dismissed this application. Further, a 
group of Aboriginal prisoners argued that because a disproportionate number of prisoners 
are Aboriginal peoples, they are more severely affected by the legislation. The SCC stated: 
“the numbers do not warrant the conclusion that the disenfranchisement provision is being 
used to target Aboriginal persons per se or has this effect.”55 The SCC ruled that the 
restriction on prisoners who were serving sentences of over two years was proportional and 
upheld its constitutionality. 

(c) In R v TB,56 the accused, who was a member of the Mohawks of the Bay of Quinte First 
Nation, was convicted of one count of sexual interference under the Criminal Code. During 
the sentencing hearing, TB argued that the mandatory minimum sentence of 14 days’ 
imprisonment required by the Criminal Code infringed Charter sections 7 and 15(1) and was 
not justified by Charter section 1. The Aboriginal Legal Services of Toronto intervened as well. 
Although the accused was not successful, the Ontario Court of Justice made the following 
statement about overrepresentation of Aboriginal people in the criminal justice system:57 

It is undisputed that aboriginals are disproportionately jailed in Canada. 
According to Juristat, a publication of Statistics Canada, addressing statistics 
compiled in the justice system, aboriginals represented 3.1% of all adults 18 
years of age or older in Canada in 2008; yet they accounted for 20% of adults in 
pre-trial custody, 25% of adults in provincial/territorial custody, and 21% of 
conditionally sentenced adults. In 2000, Juristat reported that 17% of adults in all 
levels of Canadian prisons were aboriginal. The percentages were smaller five 
years earlier. In summary, it is clear that representation of aboriginals in prisons 
has increased.  
 

(d) In Caplin v Atlantic Institution Penitentiary,58 the accused applied for an order for habeas 
corpus from CSC under the Charter, arguing that sections 7, 9, 10(b) 12 and 15(1) were 
violated. In particular, Caplin argued that he was discriminated against on the basis of race 
because he is a “North American Aboriginal person”. Some of the abuses he alleged included 
the “denial of aboriginal programs and religious services, the lack of programs in the 
Institution for Native prisoners and being subjected to harassment and racist remarks among 
others.”59 Caplin’s application was dismissed. 

                                                             
53 Sauvé v Canada (Chief Electoral Officer), 2002 SCC68 (CanLII) [Sauvé]. 
54 Canada Elections Act, RSC 1985, c E-2. 
55 Sauvé at para 202. 
56 R v TB, 2011 ONCJ 528 (CanLII) [TB].  
57 TB at para 30. 
58 Caplin v Atlantic Institution Penitentiary, 1999 CarswellNB 613, [1999] NBJ No 634 (QB) [Caplin]. 
59 Caplin at para 10. 
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I. SUMMARY	
This Chapter has discussed the fact that Aboriginal people are grossly over-represented in the 
Canadian correctional system and are also disadvantaged at every stage of their interaction with 
the Canadian criminal justice system. This is the result of their marginalization, as a group, within 
Canadian society, which is, in turn, the result of their unique social history and the discrimination 
and racism they experience both inside and outside the Canadian criminal justice system. We 
discussed how marginalization of Aboriginal people in Canadian society and their over-
representation in the criminal justice system can be attributed to a number of factors.  

For specific recommendations related to Aboriginal Peoples and prisons, please see Chapter XIV: 
Recommendations. 

 

 


