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Guest 
Opinion

By 
Emma McAuliffe

Why Canada Should Address Jorge Vinicio Orantes Sosa's 
Alleged War Crimes before Extraditing Him to the US

Emma McAuliffe is entering her third 
year of studies at the University of Calgary, 
Faculty of Law. This article is based on a 
paper submitted to the Advanced Public Law 
course in 2011.

This summer, Jorge Vinicio Orantes 
Sosa will fight extradition from Al-
berta to California to face immigration 
charges. Chief Justice Wittman will pre-
side over the extradition hearing, which 
been set to take place from August 16 
to 17, 2011 at the Court of Queen’s 
Bench. This article suggests why Jorge 
Vinicio Orantes Sosa should have been 
first charged and tried in Canada for his 
alleged participation in war crimes dur-
ing the Guatemalan civil conflict, before 
being extradited on lesser immigration 
charges.

The mass killings of indigenous 
men, women and children at Las Dos 
Erres in Guatemala took place in early 
December, 1982. The episode at Dos 
Erres is an example of the “scorched 
earth campaign” of the Guatemalan 
military, in which hundreds of villages 
were razed and thousands of Gua-
temalans were killed, imprisoned or 
disappeared (Doyle, K et al, Ex-Kaibil 
Officer Connected to Dos Erres Mas-
sacre Arrested in Alberta, Canada: 
Declassified Documents Show That U.S. 
Officials Knew the Guatemalan Army 
Was Responsible for the 1982 Mass 
Murder, January 21 2011, National 
Security Archive Electronic Briefing 
Book No. 31, at 2, online: http://
www.gwu.edu/~nsarchiv/NSAEBB/
NSAEBB316/index.htm (“Doyle”)). This 

was done in the name of combating 
any anti-government insurgency and 
perceived terrorist elements during 
the decades-long civil war, where an 
estimated 200,000 people were killed. 
The government created Special Forces 
Units called “Kaibiles”, which were 
tasked with “quickly deploying to loca-
tions throughout the country to seek 
and destroy guerrilla elements” (U.S. 
Defense Intelligence Agency, Army 
Establishes a Strategic Reaction Force, 
Secret Cable, November 19 1982, at 1, 
online: http://www.gwu.edu/~nsarchiv/
NSAEBB/NSAEBB316/19821119.pdf) 
(“US Defence Intelligence Agency”)). 
Six months prior to the massacre at 
Dos Erres, a group of anti-government 
guerrillas cut through the village while 
en route to ambush a nearby army 
base. After the ambush, the Guatema-
lan army had subsequently suspected 
the villagers of Dos Erres of supporting 
the guerrillas (United States Embassy in 
Guatemala Secret Cable, Alleged Mas-
sacre of 200 at Village of Doc R’s, Peten, 
December 28 1982, at 2 online: http://
www.gwu.edu/~nsarchiv/NSAEBB/
NSAEBB316/19821228.pdf (“Secret 
Cable”)). To combat such suspicions, 
the villagers of Dos Erres had invited 
the army to visit and investigate their 
village (Secret Cable at 2). At midnight, 
on December 6, 1982 the soldiers of 

a Kaibil unit entered the village and 
immediately separated the men and 
women. The men were tortured, while 
the women and girls were systemically 
sexually assaulted. According to survi-
vor testimony, by the afternoon almost 
all of the inhabitants of the village 
had been killed by being struck with a 
sledgehammer and thrown into a well 
(Secret Cable at 2). This has since been 
corroborated with declassified secret 
cables from the United States embassy 
in Guatemala, as part of the Guatemala 
Project, at the National Security Archive 
at George Washington University (Se-
cret Cable at 2). Declassified American 
government documents indicate that 
a “reliable embassy source” informed 
United States officials days after the 
massacre, that the Kaibil unit entered 
the village disguised as guerrillas, in an 
attempt to discover anti-government 
elements among the villagers (Secret 
Cable at 2). The same document indi-
cates that since early December 1982, 
the villagers had disappeared, burnt 
identification cards had been discov-
ered in a church, and rumours were 
circulating that the Kaibiles had killed 
all the inhabitants and thrown their            
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Staff and Volunteers
We have been busy these past few months. Articling student Becky Andres joined us in February and will be finished her ar-
ticles shortly. Congratulations! University of Calgary, Faculty of Law summer students Jelena Markovic and Emma McAuliffe 
are here for the summer. Welcome! Pamela Dos Ramos and Brenda Johnston continue to work on the Anti-Racism Education 
Project. We are fortunate have been working with excellent volunteers over the last few months—including Colleen Bowman, 
Monica Cheng, Hana Curties, Johanna Dias, Michelle Flores, Kathryn Kitchen, Maral Tari, Rolandis Vaiculis and others. 
          Thanks!  - Linda McKay-Panos

The Alberta Civil Liberties Research Centre appreciates the contri-
butions of volunteers and donors, and the support of agencies that 
provide grants to the Centre, including:

*The United Way of Calgary - donor choice
*The Sheldon  M. Chumir Foundation for Ethics in Leadership
*Alberta Human Rights and Multiculturalism Education Fund
*Canadian Race Relations Foundation 
*Alberta Association for Multicultural Education
*Alberta Community Initiatives Program
*Alberta Summer Temporary Employment Program (STEP)
*Kerry Cundal

We would like to hear from readers! 
Submit Letters to the Editor to:

Centrepiece, Letters to the Editor
Alberta Civil Liberties Research Centre

 

New ACLRC
Publication

In a question-answer format, provides an overview of issues facing seniors, including abuse, 
mental health, personal directives, powers of attorney and consumer protection. Includes a 
glossary and list of senior-serving agencies in Alberta. 150+ pages. Available as a PDF on website. 
2000. Updated 2010. ISBN #1-896225- 28-4 ($25 + s/h) 
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Canada and the United Nations Convention on the Rights of 
the Child: How do we measure up?

by Brian Seaman     
Reprint from  LawNow March/April 2011 at 21

Recalling that, in the Universal Declara-
tion of Human Rights, the United Na-
tions has proclaimed that childhood is 
entitled to special care and assistance….
Considering that the child should be 
fully prepared to live an individual life 
in society, and brought up in the spirit 
of the ideals proclaimed in the Charter 
of the United Nations, and in particular 
in the spirit of peace, dignity, tolerance, 
freedom, equality and solidarity….( Pre-
amble to the Convention on the Rights 
of the Child (United Nations General 
Assembly Resolution 44/25, November 
20, 1989).
     The United Nations Convention on 
the Rights of the Child (Convention) is 
over 20 years old and every member of 
the United Nations, except for Somalia 
and the United States, are States Parties 
to it. As an example of a statement in 
idealism, the Convention ranks up there 
with every other declaration, conven-
tion or covenant that has ever issued 
from that organization; for examples, 
the International Declaration of Human 
Rights and the International Covenant 
on Civil and Political Rights to name but 
two. However, as with so many other 
United Nations statements of principles 
that purport to be of moral, if not fully 
legal, significance for the internal legal 
systems of member-states, the gap 
between the typically ringing idealism 
of the language and the actual practices 
in many countries is huge.
     Monitoring compliance with the 
Convention is part of the mandate 
of the Office of the United Nations 
High Commissioner for Human Rights 
(OHRC), specifically through its Commit-
tee on the Rights of the Child (Commit-
tee). This committee is comprised of 
independent experts who monitor how 
States Parties have been implementing 
the Convention’s provisions; they also 
monitor how States Parties have been 
implementing two optional protocols to 
the Convention that address, respec-
tively, the use of children as soldiers 
and the trafficking in children, child 
prostitution, and child pornography. 
States Parties to the Convention are 
required to submit initial reports to the 
Committee two years after ratification, 
and then every five years after that. 
The Committee examines these reports 

and offers up their written assessments 
as to how the states are complying 
with the provisions of the Convention. 
Perusing these various state reports on 
the OHRC website reveals disturbing 
information, even if it is written in the 
bland, bureaucraticspeak of interna-
tional diplomacy. For example, the last 
report about the Democratic Repub-
lic of the Congo, dated July of 2008 
(Optional Protocol to the Convention on 
the Rights of the Child on the Involve-
ment of Children in Armed Conflict, 
http://www2.ohchr.org/english/bod-
ies/crc/docs/CRC.C.OPAC.COD.1_fr.pdf), 
revealed the continued use of child sol-
diers in ongoing conflicts in that country 
,which has seen over five million people 
killed in conflict that began in 1996 and 
continues to this day in the east of the 
country, notwithstanding a peace treaty 
that was concluded in 2003.
     Canada, however, rates highly as 
one of the minority of United Nations 
members that can actually claim a solid 
record of compliance, for the most part, 
with the provisions set out in the Con-
vention.  Some of the more important 
of these are: Article 3, which requires 
States Parties to ensure that institu-
tions, services and facilities for the care 
or protection of children are in keep-
ing with standards set by competent 
authorities; Article 19, which requires 
States Parties to have laws and mea-
sures in place to protect children from 
physical and sexual abuse; Article 32, 
which requires States Parties to protect 
children from economic exploitation; 
and Article 35, which requires States 
Parties to actively prevent the abduc-
tion of children and the trafficking in 
children for any purposes.
      Canada’s record of compliance is set 
out in the third and fourth reports to 
the Committee, in a document dated 
November 20, 2009 and covering the 
period from January of 1998 to De-
cember of 2007 (Canada’s Third and 
Fourth Reports on the Convention on 
the Rights of the Child, http://www2.
ohchr.org/english/bodies/crc/docs/Ad-
vanceVersions/CRC-C-CAN-3_4.pdf). 
In preparing the report, the views of 
more than 100 non-governmental 
organizations (NGOs) were canvassed in 
respect of how well the various levels of 

government in Canada and the relevant 
service agencies that provide support 
to Canadian children in need were 
conforming to the normative values 
and provisions of the Convention.  What 
emerged was not only an extremely 
high level of compliance but also an im-
proving situation for children in Canada.  
For example, the percentage of children 
living in low-income families declined 
during the reporting period, from 19 
percent in 1996 to 13 percent in 2004. 
The reports also indicate compliance in 
terms of education mandated by law for 
children until they turn 16 and also laws 
that prohibit or restrict the employ-
ment of children in work that is likely to 
put their life, health, education, welfare 
and physical development at risk.
       Now, strictly speaking, the provi-
sions of international conventions, 
including the Convention on the Rights 
of the Child, are not enforceable in 
domestic courts unless they are incor-
porated into Canadian law by way of 
either of the following:

•	 The convention at issue is, in 
whole or in part, appended to 
relevant Canadian legislation; 
or

•	 The convention, in whole or in 
part, is referred to in Canadian 
laws and policies as being of 
relevance.

     However, the principles and provi-
sions of conventions and other interna-
tional instruments may be utilized by 
Canadian courts as interpretive aids in 
rendering decisions based on Cana-
dian law. So, in the instance of such a 
universally ratified document as the 
Convention, it would, arguably, carry an 
important persuasive status in a case 
pertaining to the rights and interests of 
children particularly as it applies to any 
assessment of the “best interests” of a 
child or children.
     Unfortunately, notwithstanding 
Canada’s high level of compliance with 
the Convention generally, there are two 
areas where Canada is failing to fully 
measure up. Firstly, there are provisions 
in Canada’s Youth Criminal Justice Act, 
SC 2002, c 1 (YCJA) that have not, as of 
the date this article was written, been 
amended to bring the statute in line 
with the normative principles of 
  - continued on page 4
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 - continued from page 3 
the Convention but also, even more 
importantly, to make the legislation 
congruent with a 2008 decision of the 
Supreme Court of Canada. Secondly, 
proposed amendments as set out in Bill 
C-49: an Act to Amend the Immigration 
and Refugee Protection Act would, if 
passed into law, have the effect of vio-
lating both the spirit of the Convention 
as well as some of its Articles. 
      In R v DB, [2008] 2 SCR 3 by a nar-
row 5-4 majority, the Supreme Court 
struck down the reverse onus provi-
sions in the YCJA as unconstitutional 
violations of the liberty interest of 
young people pursuant to section 7 
of the Canadian Charter of Rights and 
Freedoms. At trial, the 17-year-old 
defendant had pleaded guilty to a 
manslaughter charge arising out of a 
fight at a mall that resulted in the death 
of a young male after being punched 
to the ground by the defendant. Under 
the YCJA, manslaughter is one of a small 
number of very serious offenses where 
lengthier adult sentencing provisions 
are presumed unless the defendant can 
show the judge why an adult sentence 
is inappropriate. Defence counsel 
argued that the defendant’s right to 
life, liberty and security of the per-
son as guaranteed by section 7 of the 
Charter was compromised because of 
this reverse onus he faced in having to 
convince a court why he should be sen-
tenced as a young person rather than 
as an adult. Because the liberty interest 
of a young person – who is deemed by 
virtue of youth to have a diminished 
moral capacity – was at stake, the onus 
should be on the Crown to show the 
judge why an adult sentence was ap-
propriate based on the circumstances 
of the case. The trial judge allowed the 
Charter challenge and sentenced the 
defendant to the maximum youth sen-
tence - a term that included rehabilita-
tive custody and a supervision order for 
three years. The sentence was upheld 
by the Court of Appeal. As a matter of 
legislative house-keeping, then, the 
YCJA needs to be amended to bring the 
legislation in line with this decision. As 
it now stands, it is bad optics when the 
YCJA as un-amended is read against ar-
ticle 40 of the Convention, for example, 
which says, among other things, that a 
child who has committed a criminal of-
fence be treated in a manner that takes 
account of his/her age.
     Furthermore, of more pressing con-
cern for advocates for refugees coming 

into Canada are proposed amendments 
to Canada’s immigration and refugee 
legislation, especially as these would 
impact on the rights of children. Bill C-
49 has the purported goal of combating 
human trafficking, which is superfluous 
since human trafficking is already a seri-
ous criminal offense attracting a penalty 
of up to life imprisonment pursuant to 
section 279.01 of our Criminal Code. 
Under the proposed amendments, im-
migration authorities would have the 
power to arbitrarily detain for years, 
without charges, refugees deemed to 
have entered Canada by way of human 
traffickers. The proposed amendments 
create a new category of refugee 
known as a “designated foreign nation-
al” who would be detained for one year 
without being subject to review; then 
the refugee claim is subject to a review 
every six months after that. From the 
perspective of fundamental fairness, 
this is simply wrong, as it, in effect, 
criminalizes people desperate enough 
to pay money to human traffickers to 
get them out of their countries of origin 
in the first place. Consider this analogy: 
imagine somebody desperate enough 
for whatever reason (really bad credit, 
for example) to borrow money from a 
loan shark. It is illegal in this country 
to practice loan-sharking; i.e. charge a 
criminal rate of interest, which is de-
fined in section 347 (2) of our Criminal 
Code as more than 60 percent on the 
credit advanced. We quite rightly target 
for prosecution rapacious loan sharks 
who prey on vulnerable people. How-
ever, we don’t consider their desperate 
victims to be criminals. 
     It is beyond the scope of this article 
to discuss how these proposed amend-
ments would, were they to be enacted 
into law, undoubtedly breach Canada’s 
obligations under international law per-
taining to refugees. So my comments 
are restricted to how these proposals 
are offensive when examined against 
the moral suasion of various articles of 
the United Nations Convention on the 
Rights of the Child. A list, by no means 
exhaustive, of the relevant articles 
would include:

•	 Article 22, which among 
other things requires States 
Parties to “take appropriate 
measures” to ensure the 
“appropriate protection and 
humanitarian assistance” for 
refugee children;

•	 Article 28, which among other 
things requires States Parties 

to provide an education for all 
children (refugee children are 
not excluded);

•	 Article 29, which among other 
things requires States Parties 
to ensure that the education 
of children “shall be directed 
to  ... the development of 
respect for human rights and 
fundamental freedoms”; and

•	 Article 40, which among other 
things requires States Parties 
to “recognize the right of every 
child alleged as, accused of, or 
recognized as having infringed 
the penal law to be treated in 
a manner consistent with the 
promotion of the child’s sense 
of dignity and worth….” 

     In conclusion, it seems the federal 
government is bent on creating a new 
category of refugee, that of a “desig-
nated foreign national,” which does not 
exist under international law. Further-
more, if the amendments in Bill C-49 
become law, immigration authorities 
and law enforcement agencies would 
have at their disposal a powerful new 
piece of legislation that effectively stig-
matizes, indeed criminalizes, the weak 
and vulnerable among us, the refugees 
desperate enough to pay money to hu-
man traffickers to help them get out of 
countries where they face persecution. 
Given that there is already a provision 
against human trafficking in our Crimi-
nal Code that carries stiff sentencing 
provisions, the only reasonable conclu-
sion one can make is that the federal 
government is targeting a tiny minority 
of people for craven political purposes.
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                - War Crimes cont. from p. 1 
bodies in a newly covered well (Secret 
Cable at 3).

Jorge Vinicio Orantes Sosa is al-
leged to be the former commanding 
officer of the “Kaibil” military unit re-
sponsible for the massacre at Dos Erres. 
He is currently facing extradition from 
Alberta to California. There must be full 
accountability of the war crimes com-
mitted at Dos Erres, and while Orantes 
Sosa holds Canadian, American and 
Guatemalan citizenship, Canada is best 
able to prosecute Orantes Sosa for his 
alleged war crimes and crimes against 
humanity. Moreover, Canada should do 
so, before extraditing the former mili-
tary commander to the United States. 
To date, the Guatemalan government 
has failed to demonstrate sufficient 
due diligence in the investigation and 
prosecutions related to the massacre. 
If there is sufficient evidence to show 
that Orantes Sosa was involved in war 
crimes and crimes against humanity 
at Dos Erres, then the case should be 
prosecuted in Canada where he will 
stand trial for those charges, not the 
much lesser immigration charges in the 
United States. 

In an interview with the CBC Radio 
program “The Current” on January 27, 
2011, Orantes Sosa’s Calgary lawyer, 
Alain Hepner, indicated that his client 
was arrested on January 18, 2011, by 
the RCMP at Lethbridge, Alberta while 
visiting family (Canadian Broadcasting 
Corporation Radio One, Guatemala 
Arrest aired on “The Current”, Janu-
ary 27 2011, online: http://www.cbc.
ca/thecurrent/episode/2011/01/27/
guatemala-arrest/ (“Guatemala Ar-
rest”)). Orantes Sosa is a resident of 
Riverside, California, and the arrest was 
made in co-operation with Californian 
authorities on a provisional warrant 
issued in September 2010 (Guatemala 
Arrest). The California authorities have 
requested Orantes Sosa’s extradition 
in regards to his being charged with fed-
eral offense of making a false statement 
relating to his alleged participation at 
Dos Erres massacre and his subsequent 
naturalization and  procurement of citi-
zenship in the United States of America 
(Guatemala Arrest). 

Guatemalan human rights activ-
ists and human rights lawyers have 
condemned the failure of the Guatema-
lan government to investigate human 
rights atrocities. Aura Elena Farfan is 
the Executive Director of one of the 
longest-running human rights groups 
in Guatemala, FAMDEGUA. She said of 

Orantes Sosa’s Alberta arrest:  
The capture of Orantes Sosa 
demonstrates that people 
like him must be outside of 
Guatemala to face  justice else-
where.…we hope that these 
[other] governments will sup-
port [FAMDEGUA’s] efforts and 
set a real precedent so that 
human rights are never again 
violated…not in Guatemala 
and not anywhere in the world 
(Guatemala Arrest).

        The Guatemalan government has 
not sufficiently investigated, charged 
or brought to trial those who initiated 
and executed the attack on Dos Erres. 
For almost a decade, the representa-
tives of the deceased of Dos Erres were 
involved in a “friendly settlement” in 
co-operation with the Inter-American 
Court of Human Rights and the Guate-
malan government (Acuerdo de Solu-
ción Amistosa Masacre de las Dos Erres. 
Caso No. 11.681, 1 April 2000 (“Inter-
American Court of Human Rights”)). 
In 2000, the Guatemalan government 
expressed its responsibility for the 
deaths and human rights atrocities at 
the hands of the army at Dos Erres, and 
accepted full institutional responsibility 
for delaying investigations related to 
the matter. The government also agreed 
to implement a series of recommenda-
tions as prescribed by the Court (Inter-
American Court of Human Rights at 2). 
However, by 2008, the official state-
ment admitting culpability for Dos Erres 
was retracted, and the Guatemalan 
government had not implemented any 
of the court-ordered recommendations. 
In response, the Inter-American Court 
of Human Rights started an action on 
behalf of the families of the deceased 
of Dos Erres, The Case of the “Las Dos 
Erres” Massacre v. Guatemala (Inter-
American Court of Human Rights, The 
Case of the “Las Dos Erres” Massacre v 
Guatemala [2009] IACHR,
November 24 2009, at 2 online: http://
www.corteidh.or.cr/docs/casos/articu-
los/seriec_211_ing.pdf) and stated:

The application is related 
to the alleged lack of due 
diligence in the investigation, 
prosecution, and punishment 
of those responsible for the 
massacre of 251 inhabitants 
of the community of Las Dos 
Erres, la Libertad, Depart-
ment of Petén, which occurred 
between December 6 and 
8, 1982. This massacre was 

performed by the specialized 
group within the armed forces 
of Guatemala named Kaibiles 
(Inter-American Court of Hu-
man Rights at 3).

A panel consisting of seven judges 
delivered their final judgement on 
November 24, 2009. In the decision, 
the Court found that the Guatemalan 
government’s investigations into the 
Dos Erres massacre did not begin until 
approximately eleven years after the 
fact. To this end, the Court found that 
there was an “unjustified delay by the 
judicial authorities” and a “lack of an 
exhaustive investigation, prosecution, 
and punishment of those responsible” 
for the massacre (Inter-American Court 
of Human Rights at 3).

While Guatemala has demonstrated 
a lack of political will to investigate the 
war crimes and crimes against human-
ity committed by their Kaibil units, 
Canada is well set up to prosecute a 
case of this kind. Canada has statu-
tory and common law authority to try 
those accused of war crimes and crimes 
against humanity, and Canadian author-
ities could charge Orantes Sosa under 
the Crimes Against Humanity and War 
Crimes Act, SC 2000, c 24 (“CAHWCA”). 
Through this legislation, Parliament has 
made clear that those who perpetrate 
crimes against humanity, genocide, and 
war crimes in other countries, will no 
longer enjoy impunity on Canadian soil, 
but will be subject to stringent criminal 
prosecution in Canadian courts. The 
CAHWCA was enacted to implement 
Canada’s international obligations 
under treaty. The long title reads: 
“An Act respecting genocide, crimes 
against humanity and war crimes and 
to implement the Rome Statute of the 
International Criminal Court, and to 
make consequential amendments to 
other Acts”. In reading sections 6 and 
8 of the CAHWCA, it is clear that every 
person who commits genocide, crimes 
against humanity or a war crime is 
guilty of an indictable offense and may 
be prosecuted  if the person is present 
in Canada. The use of the word “every”, 
requires the government of Canada 
to investigate the serious allegations 
against Orantes Sosa.

The first individual to be success-
fully tried under the CAHWCA was 
Toronto resident, Désiré Munyane-
za, for his role in the 1994 Rwandan 
genocide, where an estimated 
800,000 Tutsis and moderate Hutus 
were killed (Canadian Lawyers For 
International Human 

           - continued on page 6
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- War Crimes, cont. from p. 5               
Rights, The Prosecution of Désiré 
Munyaneza, January 15 2011 online: 
http://claihr.ca/wordpress/2011/01/
prosecution-of-desire-munyaneza/ 
(“Canadian Lawyers for International 
Human Rights”)). Munyaneza’s 
most recent Quebec Federal Court 
case, R c Munyaneza, [2009] RDQ 
no 4283, was a turning point in 
Canadian human rights law, as the 
case set a precedent in terms of the 
ability of Canadian courts to hold 
war criminals accountable for their 
actions abroad. Munyaneza was 
charged with seven offenses under 
the CAHWCA, including two counts 
of genocide, two counts of crimes 
against humanity and three counts 
of war crimes (Canadian Lawyers for 
International Human Rights at 1). He 
was ultimately found guilty of com-
mitting murder, inflicting psychologi-
cal terror, conducting physical at-
tacks, and committing acts of sexual 
violence on Tutsi persons, contrary 
to the CAHWCA (Canadian Lawyers 
for International Human Rights at 1). 
As a result of his crimes, Munyaneza 
was sentenced to serve life in prison 
with no chance of parole for twenty-
five years.

In reading the indictment of 
Désiré Munyaneza, one can see that 
the facts alleged to have transpired 
at Dos Erres, are not dissimilar to 
those mentioned in the charges 
brought against Munyaneza. In 
particular, Munyaneza’s indictment 
is analogous to the allegations 
against Orantes Sosa in relation to 
the charges of intentional killing of 
an identifiable group, and sexual 
violence (Quebec Superior Court/
Criminal Chamber, Indictment of 
Desire Munyaneza, 2005, at 1 on-
line: http://www.haguejusticeportal.
net/Docs/NLP/Canada/Munyanesa_
Indictment_7-10-2005_EN.pdf ("In-
dictment of Désiré Munyaneza")). 
The third count on Munyaneza's 
indictment indicates that between 
April 1, 1994 and July 31, 1994, 
Munyaneza intentionally killed 
"members of a civilian population 
or an identifiable group of people," 
the Tutsi, with full knowledge that 
the intentional killing was part of 
a "systemic attack" (Indictment of 
Désiré Munyaneza at 1). The fourth 
count Munyaneza’s indictment indi-
cates that between the same dates, 
he inflicted sexual violence on Tutsi 
women knowing it was part of a 
systemic attack on the group (Indict-
ment of Désiré Munyaneza at 1).The 
indictment makes clear that these 
acts are defined as war crimes and 

crimes against humanity under the 
CAHWCA, and subject to prosecu-
tion in Canadian courts (Indictment 
of Désiré Munyaneza at 1).

Prior to the successful trial of 
Désiré Munyaneza, R v Finta, [1994] 
1 SCR 701, (“Finta”), was Canada’s 
most high-profile trial of a alleged 
war criminal. Imre Finta, a legally 
trained, former captain in the Hun-
garian Gendarmerie was alleged to 
have been the commanding officer 
of a unit responsible for detain-
ing a group of Jewish persons and 
deporting them to concentration 
camps during the Second World War. 
Decades after the alleged acts were 
committed, Finta was charged in 
Canada with a number of offenses 
including crimes against humanity 
and war crimes (Finta). Ultimately, 
the Crown’s appeal in Finta was dis-
missed, which observers attributed 
to the deterioration in memory of 
eye witnesses, and conflicting wit-
ness testimony. After the Finta deci-
sion failed to convict on war crimes 
charges, the Canadian government’s 
policy towards prosecuting alleged 
war criminals shifted from the realm 
of criminal law towards immigration 
law (Canadian Lawyers for Human 
Rights at 1). 

The Finta decision shed light on 
some of the complexities faced by 
courts prosecuting war crimes. At 
paragraph 182 of the dissenting judg-
ment in Finta, Justice La Forest estab-
lishes the mens rea requirement for 
a court to convict on war crimes and 
crimes against humanity stating: “the 
accused would have to have known 
that a state of war existed and that 
his or her actions even in a state of 
war, would shock the conscience of 
all right thinking people” (Finta at 
para 182). Also, the Supreme Court 
made clear the “military defense 
doctrine” is not available to an ac-
cused when “the where the orders in 
question were manifestly unlawful" 
(Finta at para 95). This suggests that 
if there was sufficient evidence to 
prosecute Orantes Sosa, his role as a 
military commander would not be a 
sufficient defense to the annihilation 
of an indigenous village. 

The Munyaneza decision and the 
enactment of war crimes legislation 
have rejuvenated Canadian law in 
regards to our ability to meaningfully 
prosecute war crimes and crimes 
against humanity. Canada’s Mun-
yaneza case and war crimes legisla-
tion also have set a strong signal 
to the international community to 
take action in prosecuting these 
individuals who may not be brought 
to justice in their home countries 
(Canadian Lawyers for International 

Human Rights at 1). In light of the 
Munyaneza decision, Canada is in a 
better legal position than ever to try 
Orantes Sosa for his alleged partici-
pation in the massacre at Dos Erres.  
             The recent case of Florida 
resident, Gilberto Jordan, suggests 
that if Canada orders Orantes Sosa’s 
extradition to California, he will 
be brought to trial on immigration 
fraud alone. A September 2010 
press release from the United States 
Department of Justice indicates that 
Jordan admitted to being a Kaibil sol-
dier in the Guatemalan military and 
participating in the massacre at Dos 
Erres (The United States Department 
of Justice, Office of Public Affairs, 
FOR IMMEDIATE RELEASE: Former 
Guatemalan Special Forces Soldier 
Sentenced to 10 Years in Prison for 
Making False Statements on Natu-
ralization Forms Regarding 1982 
Massacre of Guatemalan Villagers, 
Thursday September 16, 2010 at 1 
online: http://www.justice.gov/opa/
pr/2010/September/10-crm-1042.
html (“US Department of Justice 
Press Release”)). 

Like Jorge Vinicio Orantes Sosa, 
Gilberto Jordan faced charges of 
making false statements under oath 
on his citizenship application relat-
ing to his participation in Dos Erres 
massacre. US District Judge, William 
J. Zloch, ultimately sentenced Jordan 
to ten years in prison for unlawfully 
procuring his U.S. citizenship (US 
Dept. of Justice Press Release at 1). 

In his judgement, Justice Zloch 
vehemently condemned the hu-
man rights atrocities at Dos Erres 
and indicated that the United States 
Department of Justice seeks out 
violators of human rights with the 
goals of proving their serious crimes 
and stripping them of their “ill-got-
ten citizenship” (US Department of 
Justice Press Release at 1). By this 
example, despite the fact that the 
allegations faced by Orantes Sosa are 
in clear and sharp contrast with in-
ternational and domestic law, a swift 
extradition to the United States to 
face charges of naturalization fraud 
may see Orantes Sosa serve only ten 
years for the offense of naturaliza-
tion fraud. Moreover, to extradite 
Orantes Sosa to California, without 
fully examining the pressing and 
egregious allegations against him, 
could ensure that he is never tried 
for his alleged crimes at Dos Erres. 

Canada’s Extradition Act 1999, 
c 18, E-23 01 (“Extradition Act”) 
provides insight into whether the 
Canadian government can defer 
Orantes Sosa’s extradition. Under 
section  47 (d) of the Extradition Act 
the Minister may refuse to order an               
 - continued on page 8
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Access to Justice, Public Interest and Language Rights
By Linda McKay-Panos

                                                                               Reprint from May/June  2011 LawNow 44

     The Supreme Court of Canada 
recently released R v Caron, 2011 SCC 
5, which brings together issues of ac-
cess to justice, language rights and the 
public interest. The subject matter of 
the case may appear somewhat dry 
(whether Mr. Caron could be awarded 
interim costs for a public interest case 
before the Alberta Provincial Court). 
However, this case has potentially 
significant implications, especially for 
persons in minority groups.
     Mr. Caron was charged with a traffic 
violation (making an unsafe left turn) 
and appeared in Alberta Provincial 
Court. At trial, he challenged the 
constitutionality of Alberta’s failure to 
enact laws in both English and French. 
Caron’s language rights challenge was 
originally funded by the Court Chal-
lenges Program (“CCP”), a federal 
program that provided funding for 
important court cases that advanced 
language and equality rights under the 
Constitution. However, the CCP was 
cancelled in 2006, and Caron could 
not continue to finance the litigation 
himself. Because he had launched a 
constitutional challenge, this involved 
complex issues, such as the validity of 
Alberta’s Languages Act, RSA 2000, c 
L-6 in light of the North-West Territo-
ries Act, RSC 1886, c 50, the Alberta 
Act, SC 1905, c 3, existing caselaw, and 
unwritten principles of constitutional 
law (e.g., the protection of minorities). 
The original CCP funding was based 
on making a two-week constitutional 
argument in Provincial Court in early 
March, 2006. However, the Alberta 
Crown sought an adjournment in order 
to call expert evidence, and while 
Caron applied for further funding, 
the CCP had been discontinued and 
Caron was not able to afford a lawyer, 
nor to obtain legal aid funding. (It is 
interesting to note that in response 
to litigation launched by the Fédéra-
tion des communautés francophones 
et acadienne, the federal government 
reinstated the CCP in 2008 for language 
rights cases.)

     Caron’s trial resumed in late 2006, 
and 30 days were devoted to the 
Crown’s evidence, with an additional 
three weeks of evidence called by the 
defence. In November 2006, Judge 
Wendon of the Alberta Provincial Court 
ordered the Crown to pay Caron’s legal 
fees and expert witness expenses for 
the trial continuation, but the Alberta 
Court of Queen’s Bench (Justice R.P. 
Marceau) quashed this decision (see 
R v Caron, 2007 ABQB 262). In addi-
tion, Justice Marceau agreed that the 
Crown had unconscionably delayed 
Caron’s trial by not appointing coun-
sel in a timely way, which infringed 
Caron’s rights under section 11(d) of 
the Canadian Charter of Rights and 
Freedoms (“Charter”). Thus, he upheld 
the remedy under Charter section 24(1) 
of requiring the Crown to reimburse 
Caron for costs associated with the 
delay ($15,949.65). Justice Marceau 
also held that the Provincial Court had 
improperly ordered state-funded coun-
sel and expenses under the Charter, 
because the underlying charge was not 
serious. Justice Marceau relied on an 
Alberta Court of Appeal decision in R v 
Rain, 1998 ABCA 315 to make this deci-
sion. Justice Marceau found that the 
provincial court also did not have the 
jurisdiction to order interim costs in the 
public interest under the SCC decisions 
of British Columbia (Minister of Forests) 
v Okanagan Indian Band, 2003 SCC 71 
(“Okanagan”) and Little Sisters Book 
and Art Emporium v Canada, [2007] 1 
SCR 38. Finally, Justice Marceau said 
that an application for interim costs in a 
Provincial Court matter could be made 
directly to the Court of Queen’s Bench. 
     Following the advice given in the 
ruling of Justice Marceau, Caron applied 
to the Court of Queen’s Bench and was 
granted an order for interim costs by 
Justice V.O. Ouellette with respect to 
expert fees on May 16, 2007 and legal 
fees on October 19, 2007 (R v Caron, 
2007 ABQB 632 (“Caron, ABQB).
     With regard to Caron’s claim for 
interim costs in the provincial court 

matter, the precedents indicate that 
litigation may be funded in very 
exceptional cases where “it would be 
contrary to the interests of justice” to 
deny the application (Caron, ABQB at 
para. 27) and where it is necessary to 
“mitigate severe inequality between 
litigants” (Caron, ABQB at para 31). In 
Caron’s case, Justice Ouellette first dealt 
with two preliminary issues:

a) Can one obtain an interim 
costs award in a quasi-criminal 
case? and 

b) Does the Court of Queen’s 
Bench have inherent 
jurisdiction to order interim 
costs in cases that are before 
the Provincial Court?

    Justice Oullette held that the fact 
that the case was quasi-criminal did 
not prevent an order for interim costs; 
the issue was whether the case was a 
public interest matter that was “spe-
cial enough to rise to the level where 
the unusual measure of ordering costs 
would be appropriate” (Caron ABQB, at 
para 9). Since the real issue at stake was 
the validity of all of Alberta’s written 
laws, it was the type of issue that could 
be a public interest matter and attract 
an order for interim costs.
     Second, Justice Ouellette looked at 
applicable Alberta statutes (e.g., Judica-
ture Act, RSA 2000, c J-2), caselaw and 
scholarly opinion and found that the 
Court of Queen’s Bench had the power 
to provide assistance to lower courts 
(e.g., Provincial Court) if that court 
“does not have equivalent jurisdiction” 
(Caron ABQB, at para 25). Since the Pro-
vincial Court did not have the jurisdic-
tion to grant interim costs, the Court of 
Queen’s Bench did.
     Next, Justice Ouellette looked at the 
criteria from Okanagan to see if interim 
costs can be awarded in public interest 
cases:

(1) the party seeking interim costs 
cannot afford the litigation and 
there are no other realistic 

  - continued on page 8
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- War Crimes, cont. from p. 6                
extradition if the Canadian gov-
ernment has already undertaken 
the criminal prosecution of the 
accused for the acts in question.

The United States Govern-
ment gave little more than lip 
service to Gilberto Jordan’s 
admitted and willing participa-
tion in the war crimes and crimes 
against humanity at Dos Erres, 
and it is more than likely that 
the Kaibiles will not be tried in 
Guatemala at any point in the 
near future. However, Canada 
has its own legislation and case 
law leading to the effective and 
successful prosecution of alleged 
war criminals. If the government 
of Canada does not prosecute 
Orantes Sosa when he is on Ca-
nadian soil, the government runs 
the risk of significantly undermin-
ing the public’s trust in the ad-
ministration of justice. Moreover, 
if Canada does not take this op-
portunity, the government may 
share in the responsibility for 
the indemnity of a war criminal. 
The wounds left by the massacre 
of Dos Erres are immense and 
indelible, and there must be full 
accountability for the war crimes 
and crimes against humanity 
committed in December 1982. 
Aura Elena Farfan, hopeful that 
justice will be served in Canada, 
stated: “It has become far too 
common for people who cause 
so much damage in their own 
countries to find refuge in demo-
cratic countries where they can 
hide and where they can pass as 
honourable neighbours without 
anyone knowing that their hands 
are stained with blood” (Gua-
temala Arrest). Canada is well 
prepared under statutory and 
common law to attempt such an 
undertaking. All that is required 
now is the political will.

 - continued from page 7
options for litigating the issues;
(2) the claim is prima facie 

meritorious, and it would be 
contrary to the interests of 
justice that it not proceed for 
financial reasons; and 

(3) the issues must be novel and 
of public importance.

     Applying these criteria to the Caron 
case, Justice Ouellette held that Caron 
could not afford to completely fund the 
litigation. Second, the language rights 
claim appeared to be meritorious as it 
included legal issues that had not been 
previously resolved and that the issue 
of language rights was of sufficient 
public importance. Justice Ouellette 
awarded Caron $91,046.29 in legal fees 
and disbursements to cover his costs at 
Provincial Court.
     The Crown appealed this case to 
the Alberta Court of Appeal (R v Caron, 
2009 ABCA 34). The Alberta Court of 
Appeal (Justices Keith Ritter, Constance 
Hunt and Patricia Rowbotham) dis-
missed the Crown’s appeal, affirming 
that unconstitutional laws can be chal-
lenged in quasi-criminal proceedings, 
and that interim costs can be ordered 
in this type of case. The Court of Appeal 
also agreed that the Court of Queen’s 
Bench could order interim costs in the 
circumstances. With respect to the 
three criteria for granting interim costs 
from Okanagan, the Court of Appeal 
agreed that the imbalance of resources 
between the Crown and Caron to 
litigate the case could result in the case 
not being fully litigated, and the issue 
could arise again in the future and have 
to be re-argued. Second, the claim was 
prima facie meritorious, as by that time 
Caron had actually succeeded on his 
claim at provincial court (see: R c Caron, 
2008 ABPC 232). Finally, although Caron 
would personally benefit if there was 
a successful language rights argument 
in the case, the case could eventually 
be argued before the Supreme Court 
of Canada and have precedential value 
that would allow other citizens to rely 
on it to enforce their language rights. 
Thus, it was of significant public impor-
tance.
     Finally, the costs matter arrived at 
the Supreme Court of Canada, where 
that court upheld the decision of the 

Alberta Court of Appeal. The SCC’s deci-
sion was unanimous, with a majority 
judgment written by Justice Ian Binnie, 
and a concurring judgment by Justice 
Rosalie Abella. A number of public 
interest groups, including the Canadian 
Civil Liberties Association, intervened in 
the case because they were concerned 
about further restrictions on interim 
costs awards in public interest cases.
     The Supreme Court of Canada held 
that lower courts should be permitted 
to make advance cost orders if (1) the 
litigation would not be able to proceed 
if the order were not made; (2) the 
claim to be adjudicated is meritorious 
on its face; and (3) the issues raised 
are greater than the individual interest 
of the particular litigant, are of public 
importance and have not been resolved 
in earlier cases.
     Currently there is concern by law-
yers, judges, litigants and public interest 
groups that increasing numbers of 
people who have public interest issues 
are unable to adequately fund their 
cases, and hence suffer significant lack 
of access to justice. The Caron case 
signals a movement towards alleviating 
that problem, at least in the situation 
involving official language minority 
communities. Caron has been said to be 
an “evolutionary step, but not a revolu-
tion” in the area of the exercise of the 
court’s discretion regarding the award 
of interim costs (see: J. Koshan, Interim 
Costs and Access to Justice at the Su-
preme Court of Canada online: http://
ablawg.ca/2011/02/16/interim-costs-
and-access-to-justice-at-the-supreme-
court-of-canada/). Another important 
step in the evolution would be the 
overall reinstatement of the Court Chal-
lenges Program. In addition, while it 
may be particularly worrisome in cases 
where individuals are unable to exercise 
their constitutional rights because of 
lack of funding, there are also cases 
where private litigants cannot access 
justice due to lack of funds. This critical 
situation must also be addressed.
     (Around the same time, Mr. Caron 
launched a complaint to the Alberta 
Human Rights Commission about 
language-based discrimination in his 
former employment with the City of 
Edmonton. Justice Veit of the Court 
of Queen’s Bench ordered that the 

Alberta Government pay for interpreter 
services during a judicial review hearing 
of the human rights complaint, stating 
that Caron’s “receptive English is rudi-
mentary, his expressive English is virtu-
ally non-existent and the hearing pro-
cess is relatively complicated” (Caron v 
Alberta Human Rights and Citizenship 
Commission, 2007 ABQB 525, at para 
1. The matter of interpreter services is 
under appeal to the ABCA, see: Caron v 
Alberta (Human Rights and Citizenship 
Commission), 2008 ABCA 272)).



Centrepiece 17:2 2011         page 9

No shipping/handling charges for 
publications picked up at our office. 
No GST is payable.
Please complete the form on reverse. 

Seniors and the Law: A Resource Guide 3rd Edition In a question-
answer format, provides an overview of issues facing seniors, 
including abuse, mental health, personal directives, powers of 
attorney and consumer protection. Includes a glossary and list of 
senior-serving agencies in Alberta. 150+ pages. Available as a PDF on 
website. 2000. Updated 2010. ISBN #1-896225- 28-4 ($25 + s/h) 

Temporary Foreign Workers in Alberta: Human Rights Issues. An 
overview of the facts, issues, law and practical solutions relating to 
the management of temporary migration in Canada. Recent shifts in 
Canada to increased temporary migration of persons with lower skill 
levels has resulted in human rights abuses and significant challenges, 
for temporary foreign workers, employers and service providers. 
Provides background information and statistics on global and 
Canadian migration, the current framework and mechanics of the 
temporary foreign worker program, the current international con-
text and law, and particular interests of key stakeholders. Contains 
concluding comments and recommendations for change in Alberta 
and Canada. 140+ pages. 2010 ISBN# 1-896225-60-8 ($25 + s/h) 

Privacy Handbook for Canadians: Your Rights and Remedies
Second Edition. User friendly information about government and 
private sector privacy laws that affect all Canadians. 400 pages. 
2010. ISBN # 1-896225-34-9 ($40 + s/h) 

Human Rights and Resource Development: Teacher and Student 
Materials. A summary document for high school students and 
their teachers, based on six research documents prepared by the 
Alberta Civil Liberties Research Centre and the Canadian Institute 
of Resources Law. Explores the relationship btween Human Rights 
Laws and the law covering the development of natural resources, 
such as oil and gas. Includes resources and teaching activities. 80 
pages. 2010. ISBN # 1-896225-58-6 ($20+s/h)

Order Form
Please send me the publications 
indicated:
______Seniors and the Law 3rd ed
($25 s/h)
_______Temporary Foreign Workers in 
Alberta ($25 + s/h)

_____Privacy Handbook for Canadians, 
Second Edition ($40 + s/h)

_____Human Rights and Resource De-
velopment: Teacher and Student  Mate-
rials ($20 + s/h)

Genetics, Human Rights and the Next Phase of Human Evolution. 
A report that was inspired in part by a Conference held by ACLRC 
in 2007. Discusses the history of the Human Genome Project and 
its significance for human health and ethical genetic research; 
briefly outlines the concepts of DNA, genetic engineering, genetic 
discrimination and genetic screening; analyzes legal issues such as 
personal autonomy, informed consent and the right to know results 
of genetic testing; discusses genetic determinism and discrimination; 
and provides a recommendation for a Genetic Charter 120+ pages. 
2010. ISBN# 1-896225-64-0 ($25 + s/h) 

The Rights Angle: Human Rights Education Using the Newspaper 
- Teacher and Student Materials. Background information for 
teachers, and student activities on human rights, the newspaper, 
the Charter, hate crimes, war crimes, and applicable laws, suitable 
for secondary school students. Includes reproducible handouts and 
overheads. 150+ pages. Please indicate which province or territory's 
manual you would like. Updated 2008. ISBN#  1-896225-24-1 ($35 + 
s/h).

Know Your Rights in the Workplace: A Youth Employment Law 
Handbook. Question and answer format deals with legal and 
other employment issues faced by youth in Alberta: employment 
standards, discrimination and harassment, work and age, salary, 
benefits, hours of work and breaks,  overtime, safety and working 
conditions, holidays, and being fired. Includes a resource section and 
learning exercises. 145+ pages. 2008. ISBN # 1-896225-24-56-X. ($25 
+  s/h)

Freedom to Be: A Teachers’ Guide to Sexual Orientation, Gender 
Identity and Human Rights.  Background information and resources 
for teachers, and students on lesbian, gay, bisexual and trans- 
identified youth. Includes applicable laws, suitable for grades 9 and 
up. 116+ pages. 2008. ISBN# 1-896225-52-7. ($25 +  s/h)

Selected Research Centre Publications

Alberta Civil Liberties 
Research Centre

2350 MFH, Faculty of Law,
 University of Calgary

2500 University Dr. N.W.
Calgary, Alberta T2N 1N4

Please contact the office or visit aclrc.com for a complete resource list.

_____Genetics, Human Rights and the 
Next Phase of Human Evolution ($25 + 
s/h)

____The Rights Angle; indicate for 
which Province ($35 + s/h)

___Know Your Rights in the Workplace
($25 +  s/h)

____Freedom to Be: A Teachers’ Guide 
to Sexual Orientation, Gender Identity 
and Human Rights  ($25 +  s/h)



o I want to support the Research Centre with a donation of:
Friend $20___   Dear Friend $50___   Dear, Dear Friend $100___   Benefactor $250___   Patron $500___  Other 
$_____            
(All donations acknowledged with tax receipt. Reg. #11878 0568 RR0001)
o Send me the publications checked on reverse. 
o  I am interested in becoming a Research Centre volunteer.
o I want to subscribe to Centrepiece.  A cheque or money order for $10.00 is enclosed ( 1 year subscription). 

(Note: All donors and volunteers receive a complimentary subscription to Centrepiece.) 
o Cheque or money order made out to ACLRC  
o  Visa or o Mastercard (check one)  Account number. . . . . . . . . . . . . . . . . . . . . . .
                               Expiry date. . . . . . . . . . . . . . . . . . . . . . . . . . .
Name of person on card: . . . . . . . . . . . . . . . . .  .  . . . . . . . . . . . . . . . . . . . . . . . . . . .
Name: . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
Address: . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Postal Code:  . . . . . . . . . . . . . . . . . . . . . . . . . Telephone:  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

Centrepiece 17:2 2011         page 10

Recent	Events

Rabbi  Howard Voss-Altman, 
Richelle Wiseman, Shadi Abuid, and   
Dr. Doreen Barrie at the January 
event.

Saima Jamal, Program Coordinator, 
of Consortium for Peace Studies , Co-
organizor of January 31, 2011 event.

Volunteer Johanna Dias at her 
Graduation Ceremony on June 9, 2011 
with ACLRC staff.

Ram Sankaran and Gillian 
Steward of Rocky Mountain Civil 
Liberties Association with Linda 
McKay-Panos at the Lilac Festival 
on May 29, 2011.

Ram Sankaran and Gillian 
Steward of Rocky Mountain Civil 
Liberties Association at the Lilac  
Festival on May 29, 2011.

Emma McAuliffe and Linda McKay-
Panos at March 21, 2011 event  
(International Anti-Racism Day)

Cheryle Chagnon-Greyeyes 
introducing the video Fallen 
Feather at the March 21, 2011 
event.

Emma McAuliffe thanking Cheryle 
Chagnon-Greyeyes 

Event Poster for The Peace Process is 
Dead: Now What? The Israel Pales-
tine Impasse January 31, 2011


