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GUEST 
Opinion

 Should They Stay or Should They Go? Occupy, The City and the Charter
by

Jennifer Koshan

Portions of this article are reproduced with 
permission from University of  Calgary , 
Faculty of Law ABlawg

     Jennifer Koshan is an Associate 
Professor at the University of Calgary, 
Faculty of Law, and a former board 
member of ACLRC.
      I spent last fall in New York City, and 
went down to Zuccotti Park, the base 
camp of Occupy Wall Street (OWS), a 
few times. The first time was in early 
October, the day before Mayor Michael 
Bloomberg told the protestors they 
had to de-occupy the park for a day to 
allow a clean-up. The de-occupation 
was resisted and never happened; the 
occupiers were still there weeks later, 
sometimes under tarps and in tents. 
That was until November 15, when 
OWS protestors were forcibly evicted 
from Zuccotti Park on the order of 
Mayor Bloomberg. Justice Michael 
Stallman of the Supreme Court of the 
State of New York denied a temporary 
restraining order to the protestors, ef-
fectively affirming the position of New 
York City and Brookfield Properties Inc. 
that officials could ban tents, tarps, and 
camping in the park. Justice Stallman 
assumed that the First Amendment of 
the U.S. Constitution, the free speech 
provision, applied to Zuccotti Park 
(which is privately owned by Brookfield 
but open to the public), but found that 
even so, “the owner has the right to 
adopt reasonable rules that permit it to 
maintain a clean, safe, publicly acces-
sible space consonant with the respon-
sibility it assumed to provide public ac-
cess according to law.” See Waller v City 
of New York, 2011 NY Slip Op 21412, 
http://www.courts.state.ny.us/reporte
r/3dseries/2011/2011_21412.htm. Un-

der heavy police presence, OWS protes-
tors were permitted back into the park 
late in the afternoon of November 15, 
one by one, without tents or backpacks. 
Numbers dwindled over the next few 
weeks with the cold weather. 
     Similar litigation has now occurred 
in Vancouver, Calgary and Toronto. 
In a blog I wrote for ABlawg last fall 
before this litigation was mounted 
(http://ablawg.ca/wp-content/
uploads/2011/11/blog_jk_occupy_
nov2011.pdf), I contemplated how the 
arguments might unfold:  
     In Calgary, the Parks and Pathways 
Bylaw, Bylaw Number 20M2003, 
prohibits the following activities in City 
parks: remaining in the park between 
the hours of 11:00 p.m. and 5:00 a.m. 
(section 4), camping or erecting a tent 
or other structure (section 9), engag-
ing in any conduct or activity that may 
disturb the use or enjoyment of the 
park by other users or that is inconsis-
tent with the purpose of a park (section 
20), and doing anything that is likely 
to attract a crowd (section 21(f)). The 
Bylaw also bans the use of an amplifi-
cation system in a park (section 21(e)) 
and the placement of signs of any kind 
in a park (section 25). These activities 
are allowed if a permit is obtained (see 
section 49). Olympic Plaza, the site of 
Occupy Calgary, meets the definition 
of “park” in the bylaw (“a public space 

controlled by The City and set aside as 
a Park to be used for rest, recreation, 
exercise, pleasure, amusement, and 
enjoyment” (section 2(m)). Under the 
Parks and Pathways Bylaw, a bylaw 
officer may issue an order to remedy 
an alleged violation, issue a violation 
ticket, or do both. If the order is not 
complied with in the time specified, 
the City may take steps to remedy the 
breach, including recovery of the costs 
of taking those steps (see Parks and 
Pathways Bylaw, section 60). Schedule 
A of the Bylaw contains specified penal-
ties for the various violations.
     What constitutional rights and 
freedoms might protestors rely upon in 
the face of being ordered to de-occupy 
Olympic Plaza or other public spaces 
in Canada? To start with the basics, a 
claimant under the Canadian Charter 
of Rights and Freedoms must prove 
that their activities were protected by 
one or more Charter rights or freedoms 
and that the actions of the government 
violated those rights or freedoms either 
in purpose or effect. The burden then 
turns to the government to justify its 
actions under section 1 of the Charter, 
which permits “reasonable limits pre-
scribed by law as can be demonstrably

 - continued on page 4
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Staff and Volunteers
We have been busy these past few months. Articling student Fatima Samhat finished her time with ACLRC and is currently articling 
with CLERC. Zarish Baig is currently articling at ACLRC. Pamela Dos Ramos and Brenda Johnston continue to work on the Anti-Racism 
Education Project. We are fortunate have been working with excellent volunteers over the last few months—including Colleen Bow-
man, Johanna Dias, Rabia Shuaib, Tasha Bobrovitz, Tammy Pham, Sarah Pander and others.  Thanks!  - Linda McKay-Panos

Thanks to volunteer Johanna Dias for your many years of great service. Good luck in your new career!

The Alberta Civil Liberties Research Centre appreciates the contri-
butions of volunteers and donors, and the support of agencies that 
provide grants to the Centre, including:

*The United Way of Calgary - donor choice
*The Sheldon  M. Chumir Foundation for Ethics in Leadership
*Alberta Human Rights and Multiculturalism Education Fund
*Canadian Race Relations Foundation 
*Alberta Association for Multicultural Education
*Alberta Community Initiatives Program
*Alberta Summer Temporary Employment Program (STEP)
*Kerry Cundal
*Sherritt Greene
*Keith Johnstone

We would like to hear from readers! 
Submit Letters to the Editor to:

Centrepiece, Letters to the Editor
Alberta Civil Liberties Research Centre

 

Black History Month
The True West Black and Free - John Ware Reimagined

by Cheryl Foggo
Thursday, February 23, 2012

7:30 pm
Gallery Hall 

Taylor Family Digital Library
More info: www.ucalgary.ca/stopracism

Everyone Belongs Outside
Inclusion Belongs in Parks

March 6, 2012
Noon to 1:30 pm

Murray Fraser Hall Room 2370
For more information call (403) 220-2505

Upcoming Events
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So You Want to be a Board Member? Think 
Twice Before you Say Yes

By Brian Seaman, B.A., LL.B.                  Reprinted from Jan./ Feb. 2012 36 (3) 

LawNow 13

     If you are thinking about serving on 
a board of directors for your favourite 
charity the next time a spot becomes 
available, it would be a wise idea to ask 
a few questions first and also consider 
what your obligations will be as a board 
member before putting your name 
forward. Otherwise that acquaintance 
from your local health club or friendly 
colleague at the office trying to recruit 
you may be just a bit disingenuous 
about what’s required from you. 
     Don’t worry, the meetings never 
last more than a couple of hours at 
most and you only have to show up 
two or three times a year should 
give any prospective member good 
reason to ask a few questions and 
check the organization’s bylaws and 
minute books. Recruitment for board 
membership for a viable charity should 
be regarded with proper care by the 
Chairperson or recruitment committee, 
if the organization has one. The 
prospective board member should be 
informed of the following: i) the time 
commitment, i.e., how many meetings 
will he or she have to attend and how 
long the meetings typically last; ii) the 
obligation to act at all times in the best 
interests of the charity; and iii) any 
fund-raising he or she will be expected 
to do and to what extent a personal 
and/or professional network will be 
called on to this end. 
     A board of directors, even for a 
charity or non-profit organization 
(NPO), serves three main functions 
as: i) a legal body; ii) a functional or 
administrative body and iii) a symbolic 
body. The days are long gone when 
a member of a board might expect 
to fulfill minimum performance 
expectations by simply showing up to 
a meeting now and then to help assure 
a quorum. Now, there are expectations 
of performance and due diligence; 
the law will hold a board of directors 
accountable for any failure to properly 

monitor how the affairs of a charity 
or non-profit organization are being 
run. Due diligence is a legal term that 
will, of course, mean different things 
depending on the professional or 
business context.  In the context of a 
charity or NPO, due diligence means 
that the board member must conduct 
herself or himself in accordance with 
the standard of care of a reasonable 
board member. This will include 
ensuring that the charity’s executive 
director performs her or his job in 
accordance with the mandate of the 
charity and also that the financial affairs 
of the organization are in order.
     There are very few reported cases 
addressing instances where the boards 
of charities or NPOs have been sued. 
However, the fact that there are even 
a few should be reason enough for 
prospective board members to take 
note that they could be subject to 
legal actions in instances where, for 
examples, an employee feels she or 
he has been wrongfully dismissed 
or where the charity or NPO has 
been failing to conduct its affairs in 
accordance with its mandate. There are 
two recent examples of the latter. 
Firstly, in Thiessen v Borden Hospital 
Foundation Inc., 2011 SKQB 232
-- a 2011 decision from the 
Saskatchewan Court of Queen’s Bench 
– a dispute among board members 
turned nasty when one of the board 
members wound up suing the rest of 
the board and the NPO foundation 
itself over a disagreement as to how 
foundation funds were to be spent on 
a new building. Secondly, in Hadjor 
v Homes First Society, 2010 ONSC 
1589,  – a 2010 decision from the 
Ontario Superior Court of Justice – a 
dissenting board member for a charity 
that ran a low-income housing project 
brought an application to set aside an 
amendment to the charity’s bylaws 
that had been passed by the rest of the 
board members. Even though in both 

these cases, the courts found against 
the dissenting board members, the fact 
that boards of charities or NPOs can be 
subject to lawsuits is reason enough for 
a prospective board member to regard 
membership as something much more 
than simply an opportunity to volunteer 
some spare time to a pet cause. This 
potential for legal liability is why a 
wise board should carry Errors and 
Omissions insurance for its members. 
     Charities are granted a tax exempt 
status by the Canada Customs and 
Revenue Agency (CCRA) for a reason. 
They serve the public interest and 
are not in the business of generating 
surplus revenue which is then re-
invested back into the organization 
to permit it to grow or paid out to 
shareholders as dividends. Instead, 
the revenue charities receive via 
donations is doled out to an array of 
benevolent organizations that include 
homeless shelters, women’s shelters, 
arts societies, the Canadian Cancer 
Society (for example) and a variety of 
other support and lobby groups in the 
health services field. The public interest 
is therefore served by holding charities 
accountable for how money is raised 
and dispensed; the boards of charities 
play a critical role in monitoring this 
process. Board members have a legal 
duty of care toward their charitable 
organization that is met by meeting 
regularly, ensuring quorum for the 
meetings and keeping accurate 
minutes. All decisions the board makes 
must be in the best interests of the 
organization and without even the 
appearance of a conflict of interest. 
     A critical function of an effective 
board is to stay on top of the finances 
so board members should learn how 
to read the financial statements for 
their organization. Although the actual 
preparation of the charity’s budget 
and annual fund-raising campaigns is 
the proper purview of the executive 
director and staff, the board’s role is to 
 - continued on page 10
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 - continued from page 1
justified in a free and democratic soci-
ety”.
     Section 2(b) of the Charter protects 
“freedom of thought, belief, opinion 
and expression, including freedom of 
the press and other media of communi-
cation.” Freedom of expression protects 
all activities that convey meaning, 
whatever the content of the message, 
provided the form of the expression is 
not violent (see Irwin Toy Ltd. v Quebec 
(Attorney General), [1989] 1 SCR 927 
at 969-70). A group of people sitting 
in a park, or someone pitching a tent 
there might not convey meaning for the 
purposes of s. 2(b) in ordinary circum-
stances (like the example of parking a 
car in Irwin Toy). However, once those 
acts are done in solidarity with others 
for the purposes of conveying a mes-
sage, they become expressive activity 
protected by s. 2(b). Although there 
has been some criticism of the lack of a 
coherent message or demands coming 
from the Occupy movement in Canada 
and the U.S., these occupations clearly 
convey a message of protest against 
global capitalism, the unjust concentra-
tion of wealth in society and the influ-
ence of the wealthy 1% on government, 
and the impact of all of this on the 
other 99%. This is the message, and the 
occupation is the form of the expres-
sion. An occupation is, by definition, the 
taking up of space, or perhaps in this 
case the taking back of space by the 
99%, using the means that they have at 
their disposal. Provided the occupations 
remain non-violent, they should be 
seen as within the protected scope of s. 
2(b) the Charter.
       There can also be internal limits on 
the protection of expression in public 
places, depending on whether the ex-
pression in question impedes the func-
tion of the place or fails to promote the 
values underlying freedom of expres-
sion (promotion of truth, participation 
in democratic dialogue and individual 
self-fulfillment) (Montreal (City) v 2952-
1366 Québec Inc., 2005 SCC 62, [2005] 
3 SCR 141 at para 72). Parks and other 
public spaces have traditionally been 
recognized as valid sites of protest, 
so the place itself may not limit the 
protected expression of the occupiers, 
although the form of expression in that 
place may be an issue. If the tents or 

other elements of the occupations are 
impeding the normal functions of the 
parks, art gallery steps or other public 
places, the cities might argue that these 
forms of expression are not protected 
in those places. This is more likely to be 
an issue under section 1 of the Charter, 
as freedom of expression is normally 
broadly construed. 
     Assuming the occupations are 
protected expression, the next ques-
tion is whether either the purpose or 
effect of the City’s actions has violated 
section 2(b) of the Charter. If the City’s 
motion to remove the tents was made 
to control the particular message, or 
the content of the expression, this 
would be a clear violation of section 
2(b) (see e.g., R v Keegstra, [1990] 3 
SCR 697, dealing with hate speech 
laws as a restriction on the content of 
expression). There is some support for 
this proposition, as the CBC reported 
that Mayor Naheed Nenshi “said he’s 
frustrated by the demonstration be-
cause it’s distracting from bigger issues 
and none of the demands being made 
by Occupy Calgary relate to city hall” 
(http://www.cbc.ca/news/canada/cal-
gary/story/2011/11/07/calgary-occupy-
no-camping.html). If the City acted on 
the basis that it disapproved of the 
content of the expression, this would 
be a clear violation of section 2(b). If 
the City’s focus was more on the form 
and place of expression (i.e. the tents 
in Olympic Plaza), then the question 
would be whether limiting that form of 
expression in that place would restrict 
access to the meaning being conveyed. 
Because the whole Occupy movement 
is tied to the notion of occupation of 
public spaces by the disenfranchised, 
and to the extent that banning tents 
makes such occupations practically 
impossible, especially in winter, then 
an argument can be made that restrict-
ing the form and place of expression 
does limit the message being conveyed. 
In other words, the effect of the City’s 
actions in this scenario is to violate 
freedom of expression, even if that is 
not its purpose. On the other hand, if 
the City’s purpose was to control the 
physical consequences of the expres-
sion – e.g., to reduce littering, unsani-
tary conditions, or other consequences 
of the tent-based occupations – then 

the question would be whether the ef-
fect of those actions violated the values 
underlying freedom of expression (see 
Irwin Toy at 976). Here too the answer 
seems clear – if freedom of expression 
protects democratic dialogue and truth 
seeking, and the occupation would be 
effectively shut down by the removal 
of tents, then these values would be 
undermined by the actions of the City. 
     I therefore disagree with the Globe 
and Mail’s editorial position that “There 
is no constitutional right to 'occupy'” 
(expressed in an editorial last fall that is 
no longer available on-line to non-sub-
scribers). The Globe is technically cor-
rect, in that occupation is a protected 
freedom rather than a right, but I doubt 
the editors were invoking Wesley New-
comb Hohfeld’s distinction between the 
legal definitions of rights and freedoms 
(see “Some Fundamental Legal Concep-
tions as Applied in Judicial Reasoning” 
(1913-1914) 23 Yale L.J. 16). The Globe 
also suggested that occupation implies 
force, perhaps invoking the internal 
limit on violent expression noted above. 
But apart from an incident of violence 
reported in Vancouver, occupations in 
Canada have been peaceful rather than 
forceful, and are therefore not outside 
the protected scope of section 2(b) of 
the Charter. The crux of the Globe’s 
argument seems to be that limits on oc-
cupation are justified: “It is justifiable, 
fair and constitutionally permissible for 
cities to say enough is enough, and look 
for a way to quietly conclude the pro-
tests, or move them on to a mutually 
agreed space.”  This does not mean that 
the occupations are not constitutionally 
protected, however – just that cities 
may have a reasonable basis for placing 
limits on the expression. Lastly on this 
point, it seems rather inconsistent that 
the Globe and Mail, a staunch defender 
of freedom of expression in all manner 
of litigation and editorials dealing with 
freedom of the press, did not express 
support for the freedom of expression 
of those conveying a message in less 
privileged, conventional ways. 
     Before discussing section 1, are there 
any other rights or freedoms at issue in 
the occupations? The Charter also pro-
tects the freedom of peaceful assembly 
(section 2(c)), but this freedom is not as 
well developed as freedom of 
  - continued on page 5
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 - continued from page 4
expression and would be unlikely to add 
much to the occupiers’ cases (unless it 
might help avoid the internal limits on 
“place” under section 2(b)). Freedom 
of association, protected under section 
2(d) of the Charter, has been most 
influential in cases involving labour 
unions, and is unlikely to be relevant 
here. Another possibility is section 7 
of the Charter, which protects “the 
right to life, liberty and security of the 
person and the right not to be deprived 
thereof except in accordance with the 
principles of fundamental justice.”  This 
section figured largely in the litigation 
surrounding a tent camp in Victoria 
a few years ago. In Victoria (City) v 
Adams, 2008 BCSC 1363, varied in part 
2009 BCCA 563,  a municipal bylaw that 
prohibited taking up temporary shelter 
overnight and erecting tents or other 
structures in city parks was found to 
violate the rights of homeless persons 
under section 7 of the Charter. As noted 
in my blog on the case (http://ablawg.
ca/2008/11/05/the-constitutionality-of-
calgary%e2%80%99s-parks-and-path-
ways-bylaw-for-homeless-persons/), 
there was evidence that there were 
insufficient shelter beds for homeless 
persons in Victoria, that the kind of 
overhead protection banned by the 
bylaw was necessary to protect people 
sleeping outside from the elements, 
and that without such protection they 
faced significant threats to their rights 
to life and security of the person. The 
bylaw was found to be overbroad, con-
trary to the principles of fundamental 
justice, and not justifiable under section 
1 of the Charter. If members of Occupy 
Calgary were homeless, and there was 
evidence that there were insufficient 
shelter spaces for them in the city, a 
section 7 argument in the spirit of Ad-
ams could be mounted. 
     Turning to section 1 of the Charter, 
the question of justification is a con-
textual one, with a number of factors 
to be considered. As noted recently by 
the Supreme Court, “It is clear from this 
Court’s s. 1 jurisprudence on freedom 
of expression that location matters, as 
does the audience. Thus, a limit which 
is not justified in one place may be 
justified in another. And the likelihood 
of children being present matters, as 
does the audience’s ability to choose 

whether to be in the place” (Greater 
Vancouver Transportation Authority 
v Canadian Federation of Students — 
British Columbia Component, 2009 SCC 
31, [2009] 2 SCR 295 at para 78). The 
nature of the expression also matters, 
with limits on political expression being 
more difficult to justify than limits on 
commercial expression or expression 
that is harmful to others (Keegstra, 
above; Thomson Newspapers Co. v 
Canada (Attorney General), [1998] 1 
SCR 877 at para 91). 
     In the case of Occupy Calgary, the 
expression can be seen as political, 
and so the City’s actions in limiting the 
expression by ordering the removal of 
tents should be more difficult to justify. 
The City is not really acting to protect 
a vulnerable group such as children or 
members of religious or ethnic minori-
ties in limiting Occupy Calgary’s expres-
sion. Neighbours, nearby business 
owners and other users of the park 
are not the sort of groups that would 
normally count as vulnerable. The City 
would be expected to lead evidence 
of the harms of the occupation and 
who was experiencing those harms, 
and might be accorded some leeway 
if there was conflicting or inconclusive 
evidence (Thomson Newspapers at 
para 90). Overall, however, this does 
not seem like the sort of case where 
the City should be granted deference 
with respect to justifying its limits on 
expression. 
     The Oakes case mandates a mul-
tiple step inquiry under section 1 of 
the Charter. First, was the government 
acting on a pressing and substantial 
objective when it limited the Charter 
rights or freedoms in question? Second, 
were the government’s means of limit-
ing the rights or freedoms reasonable 
and proportional to the importance of 
the objective? Sub-steps of this second 
stage require analysis of (a) whether 
there is a rational connection between 
the objective and the means used to 
achieve it, (b) whether the means mini-
mally impaired the right or freedom 
in question, and (c) whether there is 
proportionality between the objective 
and the means, and between the actual 
benefits and harms of the government’s 
actions (R v Oakes, [1986] 1 SCR 103 at 
138-140).
     What are the City’s objectives in or-

dering the removal of Occupy Calgary’s 
tents from Olympic Plaza? According to 
the CBC, “The motion to end Calgary’s 
occupy camping was introduced by Ald. 
John Mar, who wants the city to enforce 
all bylaws, including the one against 
camping in city parks. He says Calgar-
ians are frustrated with the three-week-
old camping protest in Olympic Plaza.” 
However, the enforcement of bylaws 
is not a valid objective for section 1 
purposes – if bylaws violate Charter 
rights or freedoms then they cannot 
be enforced without a Charter rem-
edy. The frustration of others is also 
not a sufficient basis for overriding a 
constitutionally protected freedom – if 
so, the Charter would mean very little, 
particularly in relation to unpopular 
expression. If the evidence established 
that other people were prevented 
from using or enjoying the park by the 
tent camp, then that might qualify as 
a pressing and substantial reason for 
limiting the occupation (see Adams and 
R v Pawlowski, 2011 ABQB 93 at para 
94). Preventing harm to the occupiers 
themselves, such as drug overdoses or 
concerns related to fire safety, might 
also be pressing and substantial objec-
tives. Another objective that was found 
to be pressing and substantial in the 
Adams case was protection of the park 
environment from the harms of tent 
camping. It is rare for the government’s 
case to fail at the stage of asserting a 
pressing and substantial basis for limit-
ing a Charter freedom, and there are 
some credible arguments for the City of 
Calgary to pass this stage (not including 
the reasons articulated by Ald. Mar).
     The next question is whether there 
is a rational connection between the 
objective(s) and the means used to 
achieve them. Would enforcing the 
removal of tents restore the enjoy-
ment of the park by others, protect the 
occupiers from harm, and / or protect 
Olympic Plaza itself, or would removal 
be arbitrary in relation to these objec-
tives? These are questions on which 
the City would be expected to lead 
evidence, although sometimes rational 
connection can be decided as a matter 
of common sense and logic as well. In R 
v Pawlowski, another case concerning 
the constitutionality of the Parks and 
Pathways Bylaw, a question raised at 
trial relating to rational connection was
  - continued on page 6
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 - continued from page 5
 whether limiting expression in certain 
parks would restore those parks to plac-
es of public enjoyment (see 2011 ABQB 
93 at para 44). If a park has become 
a place where the public rarely goes 
because of drug use or other criminal 
activity, such as Triangle Park in Calgary, 
limiting expression or the means of ex-
pression (in this case, amplified sound) 
may not actually be rationally connect-
ed to the objective. This argument may 
not apply to Olympic Plaza, which is a 
park frequented by the public for skat-
ing, theatre performances, and pedes-
trian traffic, but it may be relevant in 
the case of other public spaces that are 
being occupied. The nature of Olympic 
Plaza – largely concrete – also makes 
environmental protection an unlikely 
outcome of removing the tents. As for 
protecting the protestors themselves, 
much was made of the drug overdoses 
at Occupy Vancouver, but I have dif-
ficulty seeing the logical connection 
between removing tents and prevent-
ing overdoses – sadly, people die of 
overdoses in lots of other urban spaces, 
where they are not hidden from the 
police or public view. 
     The minimal impairment stage is the 
one at which governments most often 
fail. This stage has been modified some-
what since the days of Oakes, and the 
test is now whether the government 
limited the relevant right or freedom 
as little as reasonably possible. One im-
portant consideration here is whether 
the government action constituted a 
complete or partial ban on the activity, 
with complete bans being more difficult 
to justify (see e.g., City of Montreal). In 
Adams, the bylaw prohibiting shelters 
was found to be overbroad and to fail 
the minimal impairment test because 
there were several alternatives that 
would have advanced the City’s objec-
tive of preserving urban parks short 
of a total ban (such as requiring that 
shelters be taken down every morning, 
or prohibiting sleeping in sensitive envi-
ronmental regions only (2009 BCCA 563 
at para 116)). In contrast, in Pawlowski, 
Justice Hall found that the Parks and 
Pathways Bylaw was minimally impair-
ing in large part because it was a partial 
ban on expression, as permits could 
be obtained for the use of amplified 
sound (although Pawlowski is challeng-

ing this finding on appeal, since he was 
effectively denied access to permits 
by the City. See R v Pawlowski, 2011 
ABCA 267 and my blog on that case: 
http://ablawg.ca/2011/10/04/leave-
to-appeal-granted-in-street-preacher-
case/). One could look at the Occupy 
Calgary scenario a couple of ways. First, 
there is a complete ban on camping and 
tents, and to the extent that this is a 
key part of the occupation and thus of 
the expression, this amounts to a total 
ban on the occupation, which should be 
difficult for the City to justify. Alterna-
tively, one could say that only tents are 
being banned, and not the occupation 
or the underlying expression, which 
would be easier for the City to justify. 
My own view is that taking a contextual 
approach, and looking at the effects 
of the City’s actions, the removal of 
tents should be seen as akin to a total 
ban on the occupation and the expres-
sion. As stated in Greater Vancouver 
Transportation Authority, the actions 
here “amount to a blanket exclusion 
of a highly valued form of expression 
in a public location that serves as an 
important place for public discourse” 
(at para 77). 
     The final balancing stage of the 
Oakes test has not historically played 
a determinative role in  section 1 
analysis, but it was given new life by the 
Supreme Court in Alberta v Hutterian 
Brethren of Wilson Colony, 2009 SCC 
37, [2009] 2 SCR 567 at paras 75-78. 
The gist of this stage is to balance the 
negative impact of the violation on the 
rights-holder(s) against the beneficial 
effects of the limitation for others. 
There is a danger that the interests of 
the many will outweigh the rights and 
freedoms of the few if too much weight 
is accorded to this stage. Consequently, 
governments should be required to 
lead evidence of the actual beneficial 
effects of their actions in implement-
ing the objective of the law or policy 
rather than rely on benefits that are 
hypothetical (see the dissent of Justice 
Rosalie Abella in Hutterian Brethren 
at para 150, 162). Turning to Occupy 
Calgary, would the removal of tents 
from Olympic Plaza result in the actual 
reduction of the harms that underlie 
the Bylaw and the government’s ac-
tions? Again, the strongest argument 
for the City here would seem to be with 

respect to the enjoyment of the park by 
other users and the beneficial effects of 
removing the tents in this context. Still, 
if the removal of tents is characterized 
as a complete limit on expression, the 
negative effects of the City’s actions on 
freedom of expression should be seen 
as very high and difficult to outweigh, 
especially since the City is not protect-
ing the interests of a vulnerable group.
      There are therefore some decent 
arguments that can be made on both 
sides of the Occupy v. City debate. In 
my view, much will turn on how the 
tents are characterized – as a key com-
ponent of this particular expression, 
inextricably part of the message that 
is being conveyed through occupation, 
or simply as a method that adds to but 
is not inherent to the expression itself 
(perhaps akin to Pawlowski’s mega-
phone, although that could also be 
debated). My sympathies are with the 
former argument.
Post-script
     On December 6, 2011 Chief Justice 
Neil Wittman released his decision 
in Calgary (City) v Bullock (Occupy 
Calgary), 2011 ABQB 764. The consti-
tutional issue arose in response to the 
City’s application for an injunction in 
relation to Occupy Calgary. The test for 
an injunction is whether there has been 
“an open and continuous disregard of 
an imperative public statute and its 
usual sanctions which is unlikely to be 
thwarted without the intervention of 
the court” (at para 29, citing Alberta 
(Attorney General) v Plantation Indoor 
Plants Ltd. (1982), 34 AR 348 at para 
13). However, it is open to a court to 
deny an injunction where there are ex-
ceptional circumstances for doing so. If 
granting an injunction would violate the 
Charter, that would amount to excep-
tional circumstances (at para 30). 
     The City conceded that the effect 
of granting an injunction in relation to 
Occupy Calgary would be to violate the 
freedom of expression of the occupi-
ers (at para 31). At the s.1 stage, Chief 
Justice Wittman found that the closure 
of city parks between 11 p.m. and 5 
a.m. and the prohibition of camping 
within city parks were justifiable limits 
on that expression. Most significant to 
the analysis was the fact that there was 
a permit application process that might 
allow tents and other structures in 
  - continued on page 7



Centrepiece 18:1 2012                  page 7

 - continued from page 6
parks, at least between 5 a.m. and 11 
p.m. The ban on structures was therefore 
not absolute, and indeed Chief Justice 
Wittman noted that “the City has made 
it clear that the Occupy Calgary group is 
welcome to remain in the park during 
regular  hours...” (at para 43). The manda-
tory closure of parks overnight was seen 
as necessary for security reasons, and no 
alternatives had been put forward that 
would adequately meet that objective (at 
para 44). These findings were sufficient to 
pass the minimal impairment stage, and 
also meant that under the final propor-
tionality stage, the deleterious effects on 
the occupiers’ expression were seen as 
limited and not sufficient to outweigh the 
important benefits of maintaining a work-
ing system of municipal parks (at para 46). 
     In light of the failure of the occupiers’ 
Charter argument, Wittman C.J. granted 
the City’s injunction and ordered that the 
occupiers “remove all structures, tents, 
shelters, objects and things owned, con-
structed, maintained, placed or occupied 
by them” in Olympic Plaza by December 9, 
2011. If they failed to comply, City bylaw 
officers were authorized to remove these 
items and safely store them for return to 
their owners (at para 52). Failure to com-
ply with the injunction might lead to the 
imposition of civil remedies for contempt 
of court as well (at para 50). 
     There are a couple of other aspects of 
the decision worth noting. Chief Justice 
Wittman made a point of stating that 
there was “very little evidence that the 
Occupy Calgary group itself has caused 
damage aside from some wear and tear to 
the turf upon which they ... erected their 
tents. Aside from the tent fire incident, 
there was no evidence of injuries, nor was 
there evidence of violence. ... The citizens 
of Calgary should know that the Occupy 
Calgary group at Olympic Plaza has been 
benign.” (at para 49). He also noted that 
the City had shown restraint in how it had 
dealt with the occupiers, and could have 
directed the removal of tents without a 
court order. His closing remarks are an apt 
way to finish this comment: “Many of the 
values and rights we cherish today have 
been the subject of debate and fierce pro-
test in years past. Society does not easily 
change for the better, and it is often neces-
sary for individuals with strong views to 

take extraordinary steps to make 
their voices heard.”  While I 
might disagree with the outcome 
of the case, I certainly agree with 
that sentiment. 

Readers may also wish to check out 
Batty v City of Toronto, 2011 ONSC 
6862 (re: Occupy Toronto) and City of 
Vancouver v O’Flynn-Magee, 2011 BCSC 
1647 (re: Occupy Vancouver). 
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Non-biological Father from Separated Same-sex Couple Declared a Legal Parent

D.W.H. v D.J.R., 2011 ABQB 608

by Melissa Luhtanen, J.D.

Background
     Mr. H. and Mr. R. lived together as 
partners and planned to have a baby 
through a surrogate mother. Mr. R’s 
sperm was used to conceive the baby, 
S, with Ms. D as the surrogate mother. 
Ms. D lived with the two fathers and 
Mr. R when the baby was first born. 
After that, the baby lived with the two 
male partners and visited the surrogate 
mother once or twice a week. The cou-
ple separated when S was three years 
old and Mr. H. applied for access. Ma-
dame Justice Eidsvik in D.W.H. v  D.J.R., 
2009 ABQB 438 found that the child 
had a mother (who was the surrogate), 
but no father who could be recognized 
in law (See: "Gay fathers not seen as 
parental unit under the Family Law Act" 
Online: http://ablawg.ca/wp-content/
uploads/2009/09/blog_ml_dwh_abqb_
sept2009.pdf). Mr. H was given access 
until November 2007 when, based on 
a parenting assessment, contact was 
discontinued.  Mr. H.’s relationship with 
S has since almost completely ceased. 
Mr. H. applied for guardianship but his 
application was opposed.
     Mr. H. made a claim for advance or 
interim costs but was refused (See: "No 
Advance Costs Awarded on Cost Appli-
cation"  http://ablawg.ca/wp-content/
uploads/2011/04/blog_ml_ba_surro-
gate_apr2011.pdf). In the present appli-
cation, Mr. H. makes a section 15 Char-
ter of Rights and Freedoms challenge to 
the validity of relevant sections of the 
Family Law Act SA 2003, c F-4.5 (“FLA”), 
and Vital Statistics Act RSA 2000 c. V-4 
(“VSA”). S is presently 8 years old. Mr. 
R. successfully applied to become the 
child’s guardian in November 2010. Ms. 
D. is the sole legal parent.
Present Application
     Mr. H. sought an Order declaring 
that sections 8, 12 and 13 of the FLA 
violated his Charter rights. He ar-
gued for a ruling that a gay man, who 
intended to be a parent when he and 
his male partner planned for a baby, 

would be recognized as a parent when 
the baby was born. In addition Mr. H. 
sought an Order that the VSA violated 
his Charter rights because a non-bio-
logical gay male who intended to be a 
parent would not be recognized when 
he registered his name for the baby’s 
birth certificate. Mr. H. sought damages 
against the Province of Alberta and 
costs on a retroactive basis. Mr. R. and 
Ms. D. responded to the application. 
The Minister of Justice and Attorney 
General of Alberta intervened.
The FLA has been amended since the 
filing of Mr. H.’s application (Family Law 
Statutes Amendment Act, S.A. 2010, 
c.16, Royal Assent December 2, 2010) 
and includes some amendments to the 
presumption of parentage (“Amended 
Act”). Madame Justice Bensler however 
considered the current case based on 
whether Mr. H.’s Charter rights were 
infringed by the original FLA provisions.
Arguments 
Mr. H. argued that, even though his 
genetic material was not used in the 
conception, he had intended on being a 
father and was involved as a spouse of 
the biological father prior to planning 
conception, and up until after the birth. 
Justice Eidsvik found that Mr. R. had 
planned for Mr. H.’s role to be that of a 
co-parent and father.
     The Minister argued that there was 
not a Charter violation because “…when 
compared to any couple where neither 
party can carry a child, the Applicant 
[was] treated no differently under the 
FLA.” [para 38] It argued that adoption 
is the method whereby non-biological 
parents become legally recognized. 
Where assisted conception is used the 
FLA does not make parents by opera-
tion of law simply because of an intent 
to parent. Instead, the Minister argued, 
“…there must be an appropriate 
biological connection coupled with an 
intention to parent.” [para 43-44]

Did the legislation offend Mr. H’s Char-
ter rights?
     Under section 13 of the FLA a person 
becomes a male parent if he has a 
spousal relationship with the birth 
mother. This creates an unfair disadvan-
tage to gay male couples who intend on 
being parents, because neither of them 
will be in a spousal relationship with a 
birth mother. 
      Surrogacy did not apply in this case, 
but a comparison to section 12 of 
the FLA is useful. Under section 12, a 
woman who carries a baby as a surro-
gate can only cease to be a legal mother 
of the child by consenting through an 
adoption order after the birth of the 
child. Similarly, in section 13, the rights 
of the birth mother are enshrined, and 
the only way for the birth mother to 
give up her legal rights is through the 
adoptive process. Mr. H. failed to show 
that automatic relinquishment by the 
birth mother to an intended parent of-
fended his section 15 Charter rights.
     Is it discriminatory that the FLA 
does not recognize Mr. H. as a parent 
in addition to the birth mother?
     The Court found that the FLA did 
discriminate against gay male couples. 
When a gay male’s genetic material is 
used in conception, neither the biologi-
cal father nor his spouse are considered 
to be a parent under the FLA. A hetero-
sexual man who was in a relationship 
with Ms. D., during conception, would 
be considered to be S.’s father. Section 
13(2)(b) of the FLA allows both male 
and female individuals to be deemed 
parents if they are in a spousal relation-
ship with the biological mother of the 
child. Gay males will never be in a spou-
sal relationship with the birth mother 
and so will always be excluded from 
recognition under this section.
  - continued on page 9
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The Court said:

At the end of the day, I find 
that s.13(2) discriminates 
against gay males in that it fails 
to confer a benefit (recognized 
paternity) and forces gay male 
parents to endure an extended 
and protracted legal process in 
order to have their guardian-
ship and parentage recognized. 
(para 92)

Is the law saved under section 1 of the 
Charter? 
     The law addresses a pressing and 
substantial objective. However, there 
was not a rational connection between 
the law and the goal of ensuring the 
welfare of children. S. lived with Mr. R. 
and Mr. H., but Ms. D. was later found 
to be the sole parent and legal guard-
ian. The FLA is under-inclusive when 
same-sex male parents are involved. In 
addition, the Intervener did not make a 
convincing argument against a three-
parent model. 
     The Court went on to say that even if 
there was a rational connection, the law 
would fail on the minimal impairment 
and proportionality tests. Mr. H.’s rights 
were only recognized after he went to 
the Court of Appeal.

…the act of becoming a parent 
and being recognized as such 
plays a major role in defin-
ing one’s identity and sense 
of self. It is difficult to accept 
an argument that legislation 
which restricts one’s status in 
this regard to that of guardian 
or which limits one’s role and 
involvement in a child’s life 
to an exercise of custody and 
access is minimally impairing. 
(para 110)

     The government failed to demon-
strate that it had minimally impaired 
the rights of same-sex couples, or that 
there was proportionality between the 
importance of the objective and the 
injurious effects.
     

Remedy
Mr. H. sought:

a. a declaration of parentage 
under the FLA;

b. changes to the VSA so 
that the birth registration 
recognized gay males as 
parents; and

c. damages under the Charter 
to address the loss of Mr. H.’s 
relationship with S..

d. 
     The Court found that reading-in to 
section 13 so as to acknowledge Mr. 
H’s parental status would be unaccept-
able. The Court would have declared 
section 13 to be invalid, but it had al-
ready been repealed by the Amended 
Act.
     Regarding damages, for Mr. H.’s 
court applications and the loss of rela-
tionship with S., the Court noted that 
Mr. H. had obtained a contact order in 
2009 but had not increased his access 
to S. at that time. Mr. H. did not show 
that there was bad faith or negligence 
on the part of the Legislature, and 
therefore damages were not appropri-
ate in this case.
     Mr. H. requested a declaration of 
parentage as the legal father of the 
child S.. The Court said that both Mr. 
R., who had obtained guardianship, 
and Mr. H. were in a legal gap created 
by the lacking provisions in the FLA. 
Mr. H. was a primary caregiver of S. 
for the first three years of her life. It 
is contrary to the best interests of the 
child to limit recognition so that Ms. D. 
is the only legal parent. There are no 
other means to correct this legisla-
tive gap, therefore the Court used its 
inherent parens patriae jurisdiction to 
declare Mr. H. to be a legal parent of 
S.. However, the Court made note that 
S. had resided with Mr. R. for many 
years. Mr. R. is her primary caregiver, 
and has guardianship. The declaration 
of parentage did not alter the parent-
ing and guardianship arrangements 
that are in place. Mr. H. is applying 
for guardianship rights through the 
Courts. The Amended Act states in sec-
tion 9 that a child may not have more 
than 2 parents. This means that Mr. 
R.’s only means of becoming a father 
is to challenge the constitutionality of 

the Amended Act.
     Regarding Mr. H.’s application to 
make changes to the VSA, he did not 
adequately address this in argument 
and therefore failed to demonstrate an 
infringement. The Court awarded costs 
on a party-and-party basis.
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act as a constructive critic during the 
budget planning process. Then, once 
the budget has been approved for the 
coming year, the board should evaluate 
how the plan is being implemented 
without being involved too closely in 
micro-management. 
     The relationship between an 
executive director and the board of 
directors is a delicate and nuanced 
one that requires a high level of 
trust, the willingness for each party 
to know when to follow and when to 
lead, and strong, effective two-way 
communication. For an executive 
director to adequately perform her/
his tasks, the organization needs to 
have a detailed job description that 
sets out expectations for performance 
and provides for annual performance 
reviews. The viability of any given 
charity or non-profit agency depends 
on a solid relationship as well between 
the executive director and the 
chairperson of the board the latter of 
which, ideally, should be regarded in 
the capacity of a special advisor to the 
executive director. 
     Finally, since the successful running 
of a charity will depend in no small 
measure on the active contribution of 
all board members, both the executive 
director and board chairperson must 
give diligent and careful consideration 
about who should be recruited for 
membership on a given board. To this 
end, it is prudent to have an active 
nomination committee with a complete 
understanding of the charity’s mandate, 
its strategic plan, and its ongoing 
operations. Prospective candidates for 
board membership should be persons 
of solid character and standing within 
their professions and community 
who can bring networks of potential 
benefactors to the table. Once 
prospective candidates have been 
vetted by the nomination committee, 
they should be given a package of 
information that would include the 
bylaws of incorporation, minutes of 
recent board meetings, board rosters 
(membership lists), the ongoing 
programme(s) the charity has, and 
relevant budget information. The only 
way for prospective board members 
to arrive at informed decisions as 
to whether membership on a given 

charity’s board will be the right fit is for 
such prospects to move forward with 
their eyes wide open. 
     Diligence and transparency at the 
outset goes a long way to ensuring that 
the fit is right for everyone concerned: 
the individual board member, the 
board as a collectivity, the effective 
management of the given charity, 
the donors and benefactors of the 
charity who must feel confidence 
in the organization in order to part 

with money every year, and last but 
certainly not least, the recipients of 
the aid or largesse of the charity. For 
more information about the benefits 
but also the potential risks about 
sitting on the board of directors of a 
charity or a non-profit organization, 
see Sitting on a Non-profit Board: A 
Risk Management Checklist at http://
www.practicepro.ca/practice/pdf/
Nonprofit_board_risk_management_
checklist.pdf.

Congratulations to Caitlin Williscroft 
for being  Selected by the Alberta 

Council for Global Cooperation as One 
of the Top Thirty Under Thirty

The Alberta Council for Global Cooperation (ACGC) is a coalition 
of voluntary sector organizations located in Alberta, working lo-
cally and globally to achieve sustainable human development. The 
Council is committed to international cooperation that is people-
centred, democratic, just, inclusive, and respectful of the envi-
ronment and indigenous cultures. ACGC works towards ending 
poverty and achieving a peaceful and healthy world, with dignity 
and full participation for all.

Top 30 Under 30 Magazine
Thirty young people from Alberta and around the world are being 
honoured for their commitment to positive change as part of a 
campaign called Top 30 Under 30. The thirty youth selected from 
Alberta and the Global South are actively contributing to social 
justice and international cooperation. The Alberta Council for 
Global Cooperation hopes that by sharing their stories, Albertans 
will be inspired to take action on issues they’re passionate about. 
Many incredible nominations were received from all over the 
world. Individual profiles are featured in a paper and online maga-
zine. This magazine will be widely distributed during the Canadian 
International Development Agency’s (CIDA) International Devel-
opment Week (IDW), February 5-11, 2012.

International Development Week is celebrated annually during 
the first full week of February, and is Canada's week to celebrate 
the difference Canadians are making around the world. This na-
tional celebration provides an opportunity for citizens to increase 
their awareness of the strong role many Canadians play in inter-
national development, and to learn more about how they can 
become involved. 

To Read Top Thirty Under Thirty, Visit the ACGC's Website 
at:

http://acgc.ca/index.php
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Donna Hunter and the 

Mothers of Morinville Win ACLRC's Civil Liberties Award

From left to right: Janet Keeping (ACLRC), Donna Hunter, Colleen Moskalyk, Jennifer Love, 

Gillian Schaefer Percy, Tannis Caverly, Rayann Menard, Eva Scrimshaw and Linda McKay-Panos 

Donna Hunter, and the Mothers of 
Morinville, received ACLRC's 2011 Civil 
Liberties Award, and the speech was 
given by Janet Keeping of ACLRC's 
Board, at the event on November 29, 
2011. Below is the speech delivered by 
Janet.

     One of the greatest deterrents to 
saying or doing what we think right 
is the disapproval of others. This is 
understandable:  human beings are 
social creatures – most of us, anyway.  
At some level most of us crave the ap-
proval of others and intensely dislike 
their criticism. So when we see people 
fighting for human rights or civil liberties 
in the face of condemnation by others, 
we should admire the courage it takes 
to do what they are doing.
     This is the perspective we should take 
on the actions of Donna Hunter and the 
other citizens of Morinville who have 
joined her campaign to have publicly-
funded, secular education provided in 
their community. It is deeply wrong that 
the only publicly-funded education in 
Morinville (indeed in the whole Greater 
St. Alberta School District) is Catholic. 
Donna and her colleagues have been 
pushing for either the school board or 
the provincial department of education 
to correct this state of affairs and put an 

end to this discriminatory practice. And 
they are doing so notwithstanding that 
there are many people in Morinville 
who are unhappy with the controversy 
they have stirred up in the process. 
Some of those people are truly content 
with the status quo but some would 
prefer not to have the boat rocked, even 
though they agree with the complaint 
about the lack of secular schooling in 
the community. Donna Hunter and her 
colleagues are not responsible for the 
lack of secular public education in Mor-
inville, but they are being criticized for 
not putting up with it even though to do 
so would mean subjecting their children 
to an education that preaches doctrine 
and values of a religion – Catholicism – 
that is not theirs.

     Freedom of conscience and reli-
gion is central to Canadian democracy 
and is explicitly protected by our Con-
stitution in section 2(a) of the Charter 
of Rights and Freedoms.  Accordingly 
Canadians should not have to strug-
gle for education free of religious 
dogma for their children.  But such is 
the state of affairs in Morinville that 
struggle they must.     
      I can think of no better recipi-
ents of the 2011 civil liberties award 
than this group of freedom fighters 
– Donna Hunter and the Mothers of 
Morinville. Their goal is a just one and 
they are showing great courage in 
their pursuit of it.    


