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GUEST 
Opinion

Damilola holds a Masters degree in 
Law (LL.M) from Harvard Law School,
another LL.M from the University of 
Calgary; he is now rounding off his
Ph.D program at the University 
of Oxford, United Kingdom. He is 
currently an articling student at the 
Alberta Civil Liberties Research Centre. 

     The ideal of every true democracy 
is to provide legal protection for the 
human rights of everyone in society 
irrespective of their social status, 
orientation, creed or mental health 
condition. Canadian society, like 
many other democratic societies, 
has strived to provide legal and 
human rights protection for mentally 
disabled persons who find themselves 
at the wrong end of the law. However, 
these protections are contained 
in different legal instruments and 
documents ranging from the Criminal 
Code of Canada (RSC 1985 c C-46 
(“Criminal Code”)) the Canadian 
Charter of Rights and Freedoms (Part 
I of the Constitution Act, 1982, being 
Schedule B of the Canada Act 1982 
(UK), 1982, c 11 (“Charter“)), the 
Alberta Human Rights Act (RSA 2000, 
c H-14; “AHRA”)) and the Alberta 
Mental Health Act (RSA 2000, c M-13) 
to mention just a few. As such, there is 
currently no single accessible source 
that could be provided easily for 
those who seek general orientation 
and guidance on the nature and 
extent of legal protection offered to 
them under Canadian laws. This short 
primer provides an overview of the 

Mentally Disabled Persons and the Law:  Where Lays the Haven 
under the Canadian Criminal Justice System?

by
Damilola S. Olawuyi

legal and human rights protection 
available under Canadian law that 
could provide help for mentally 
disabled persons who are faced with 
criminal charges. The aim is to offer 
a guide to the sources of these legal 
protections and the avenue for taking 
advantage of them when the need 
arises.
     First who is a ‘mentally disabled 
person’? The most comprehensive 
definition is contained in s. 44(1)(h) 
of the AHRA which reads that: 

44(1) (h) “mental disability” 
means any mental disorder, 
developmental disorder or 
learning disorder, regardless 
of the cause or duration of the 
disorder.

   This definition broadly covers all 
manner of mental disability, whether 
in the form of mental illness, mental 
handicap, mental disorder, brain 
injury or other condition or disease 
affecting the mind. Alberta’s Mental 
Health Act defines mental disorder 
as “a substantial disorder of thought, 
mood, perception, orientation 
or memory that grossly impairs 
judgment, behaviour, capacity to 
recognize reality, or ability to meet 
the ordinary demands of life.” 
Well known mental disabilities or 

disorders include delusions, paranoia, 
schizophrenia, Alzheimer’s disease 
and Fetal Alcohol Spectrum Disorders 
(FASD). 
     These are conditions that affect the 
ability of a person to properly conduct 
their daily and personal affairs. As such, 
even though the Criminal Code provides 
defenses for mentally disabled persons 
if they are accused of committing 
crimes, many of these individuals face 
problems that make it difficult for them 
to successfully defend criminal actions 
brought against them. These include 
failure or difficulty to understand the 
proceedings, to communicate effectively 
with counsel, to give instructions, and to 
make informed and accurate decisions in 
court. As such, the statistics of mentally 
disabled persons in Canadian prisons 
have seen a steady increase. A 2011 
report of the Office of the Correctional 
Investigator of Canada shows that 38.4% 
of prison intakes are mentally ill (see: 
http://www.oci-bec.gc.ca/rpt/annrpt/
annrpt20102011-eng.aspx). 
     These alarming figures call for a 
rethink on how to properly assist 
mentally disabled persons to properly 
access the defenses available to them 
  - continued on page 6 
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Staff and Volunteers
We have been busy these past few months. Zarish Baig finished articling at ACLRC. Law students Redmond O'Brien and Sadaf 
Raja worked with us during the summer. Articling student Damilola Olawuyi is currently working with us. Pamela Dos Ramos 
and Brenda Johnston continue to work on the Anti-Racism Education Project. We are fortunate have been working with excellent 
volunteers over the last few months—including Rabia Shuaib and others. Thanks also to the Pro Bono Law Students who assisted 
us with various projects over the past university year.    
        Thanks!  - Linda McKay-Panos

We would like to hear from readers! 
Submit Letters to the Editor to:

Centrepiece, Letters to the Editor
Alberta Civil Liberties Research Centre

 

Upcoming Events

October 25, 2012

Civil Liberties Implications of Child Protection Orders: 

Whose Interest do we Serve?

Speakers: Derek Hoare, father of autistic child; Larry 

McConnell, Lawyer; Lyndon Parakin, Executive Director, 

Autism Calgary

2370 Murray Fraser Hall, University of Calgary

12:00 noon to 1:45 p.m.

Light lunch will be provided

Questions: aclrcinfo@gmail.com

November 29, 2012

International Human Rights Day
2370 Murray Fraser Hall , University of Calgary

12:00 noon to 1:45 p.m.

30th Anniversary of ACLRC and the Charter of Rights 

 and Freedoms

Discussion: Poverty and the Charter

Speaker: Gwen Brodsky, 

Director, The Poverty and Human Rights Centre

Civil Liberties Award
RSVP: aclrcinfo@gmail.com by Monday November 26, 26, 2012
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     The law has always been quite 
complex about whether (or when) the 
Charter of Rights and Freedoms (Char-
ter) applies to Universities. Recently, 
there have been several cases involving 
freedom of expression (Charter s. 2(b)) 
that have had to address this issue. 
Charter s. 32(1) says:

32. (1) This Charter applies
(a) to the Parliament and 
government of Canada in re-
spect of all matters within the 
authority of Parliament includ-
ing all matters relating to the 
Yukon Territory and Northwest 
Territories; and

(b) to the legislature and 
government of each province 
in respect of all matters within 
the authority of the legislature 
of each province.

     The issue is whether the term 
“legislature and government” includes 
universities (or other similar entities). 
A few Supreme Court of Canada (SCC) 
decisions provide some guidance. In 
RWDSA v Dolphin Delivery Ltd, [1986] 2 
SCR 573, the SCC held that the Charter 
applies to “government action” and not 
to “private activity”. Further, the court 
implied that the Charter might apply to 
“creatures of Parliament and the Legis-
latures”. Later in McKinney v University 
of Guelph, [1990] 3 SCR 229, the SCC 
held that the fact that universities are 
incorporated by provincial statute or 
carry out a government objective does 
not make them part of the government. 
Justice La Forest held that the origins or 
purpose of the entity are not sufficient 
to render it subject to the Charter. This 
is especially the case if the University 
has autonomy to manage its own af-
fairs. Courts need to look to the degree 
of involvement or influence of the 
government in a particular activity that 
has given rise to the Charter claim in or-
der to determine whether the Charter 
applies. Finally, in Eldridge v British Co-
lumbia, [1997] 3 SCR 624, the SCC held 
that legislatures cannot escape their 
constitutional responsibilities under the 

Universities, Charter and Freedom of Expression
By Linda McKay-Panos                    

Charter by delegating the implementa-
tion of their policies to private entities. 
Indeed, for the Charter to apply: 

1. the private entity in its entirety 
must be considered to be 
government; that is, based on 
the degree of control exercised 
over it by the government, 
it is clearly an organ of the 
government; or 

2. the particular activity 
must be considered to be 
“governmental”, e.g., through 
the implementation of a 
certain government program. 

     Thus, while universities as a whole 
are not organs of the government, 
they may be subject to the Charter if a 
particular activity is said to be “govern-
mental”.
     Recently, there have been cases 
involving freedom of expression at uni-
versities where the issues have included 
whether the university is subject to the 
Charter.
     In Pridgen and Pridgen v University 
of Calgary, 2012 ABCA 139, the Univer-
sity of Calgary disciplined two students 
for posting comments on Facebook 
with regard to the instructor of a course 
taken by them in the Fall of 2007. The 
University had decided such comments 
were non-academic misconduct and 
imposed discipline on both students 
including several months of academic 
probation. The students were success-
ful on judicial review by Madam Justice 
Strekaf, who ruled that the University 
decision was unreasonable in law and 
also infringed Charter s. 2(b) (freedom 
of expression) and could not be saved 
by Charter s 1. Justice Strekaf also said 
that the University is “not a Charter-
free zone.” Because the provision of 
post-secondary education is a specific 
objective of the Alberta legislatures, 
universities are acting as government 
agents in the delivery of post-secondary 
education under the Post-Secondary 
Learning Act, SA 2003, c P-19.5, which 
is a specific government policy. 

    The Alberta Court of Appeal unani-
mously upheld Justice Strefak’s finding 
that the disciplinary decision of the 
University was unreasonable under 
administrative law principles. However, 
two of the Appeal Justices held that it 
was unnecessary to consider the issue 
of the application of the Charter to 
universities. 
     In Lobo v Carlton University, 2012 
ONSC 254, Justice Toscano Roccamo 
addressed an application to strike a 
statement of claim by anti-abortion ac-
tivists that their Charter rights had been 
violated by Carlton University. Justice 
Toscano Roccamo struck the statement 
of claim and distinguished Pridgen 
(ABQB) stating (para 14):

…the Court made specific 
reference to the governing 
structure of the university in 
that case which involved sig-
nificant government involve-
ment.  On this basis, the Court 
found the university was de-
livering a specific government 
program in partnership with 
the government. By contrast, 
the Carleton University Act, 
1952 created an autonomous 
entity whose structure and 
governance is in no way pre-
scribed by the government. 
Subsequent enactment of 
the Post-secondary Education 
Choice and Excellence Act in 
no way derogates from that 
autonomy.

     Thus, whether the Charter applies 
to a particular university or university 
activities may depend on the content 
and interpretation of the legislation 
that enacts that university.
     In R v Whatcott, 2012 ABQB 231 
William Whatcott (Whatcott), an anti-
abortion and anti-gay activist, was pro-
hibited from campus under the Alberta 
Trespass to Premises Act, RSA 2000 c 
T-7 (TPA). On July 25, 2008, Whatcott 
was arrested by campus security for 
trespassing, when he was posting anti-
gay literature on campus. Calgary -   
 - continued on page 4
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     Police then charged Whatcott with 
an offence under the TPA. After a trial, 
the Provincial Court of Alberta decided 
that Whatcott’s Charter right to free-
dom of expression (under s. 2(b)) had 
been violated. The Trial Judge (Judge 
Bascom) then stayed the proceed-
ings (see 2011 ABPC 336). The Crown 
appealed that decision to the Alberta 
Court of Queen’s Bench.
     Justice P.R. Jeffrey dismissed the 
appeal. 
      The Crown put forward three 
grounds of appeal (para 7):
 i.  the Trial Judge erred at law 

in concluding that the Charter 
applied at all in the circum-
stances of this case;

 ii.  in the alternative, if the 
Charter did apply, the trial 
judge erred in finding Mr. 
Whatcott’s Charter rights had 
been infringed; and 

 iii.  in the further alternative, if 
the Charter did apply in these 
circumstances and if What-
cott’s Charter rights had been 
infringed, then the trial judge 
erred in his application of sec-
tion 1 of the Charter.

 
     The activity that the Trial Judge 
found to be subject to the Charter was 
the University using the TPA to respond 
to a complaint about Whatcott’s flyers. 
Mr. Whatcott’s challenge was not to the 
legislation itself but to the actions of 
the University in applying the legisla-
tion. The Trial Judge found that the 
University’s activity had prevented an 
opportunity to participate in a learning 
opportunity, which created a direct con-
nection between the University’s gov-
ernmental mandate and the impugned 
activity. Thus, the Charter applied. 
Justice Jeffrey found that this finding 
was correct (para 29). 
    Once Justice Jeffrey determined 
that the Charter applied, he went on 
to examine whether the Charter was 
violated in this scenario. First, Justice 
Jeffrey agreed with the Trial Judge 
that Whatcott’s distribution of flyers 
fell within freedom of expression as 
protected by Charter s. 2(b) (para 40). 
Second, he noted that campus security 

had used the trespass legislation to respond to an individual’s complaint about the 
content of the flyers. The Trial Judge was therefore correct in concluding that the 
effect of the enforcement of the provincial trespass legislation was to restrict What-
cott’s freedom of expression under the Charter (para 42).
     Next, Justice Jeffrey analyzed whether the Charter infringement was neverthe-
less saved by Charter s. 1 as being reasonable and demonstrably justified in a free 
and democratic society. The Trial Judge had found that the university’s prevention 
of the distribution of flyers was not related to an objective that was pressing and 
substantial, and thus the University’s use of the trespass legislation could not be 
justified under Charter s. 1. Further, the Trial Judge concluded that the indefinite 
ban of Whatcott was excessive. Justice Jeffrey agreed, and added that the Univer-
sity’s use of handcuffs, its pat-down search and its imprisonment of Whatcott were 
all a disproportionate response to the peaceful distribution of flyers.
     Thus, it would appear that legislative activities, such as those related to learning, 
the exchange of ideas and the advancement of knowledge (in Alberta), could pro-
vide the “governmental” nexus required to invoke the application of the Charter to 
the University. This could encompass expressive activities such as flyer distribution 
and other displays of material that some people may find offensive.

ACLRC Education Project
by Melissa Luhtanen, October 2012

     Did you know that the Alberta Civil Liberties Research Centre (“ACLRC”) offers hu-
man rights education and training to students, teachers, community groups, non-prof-
it organizations and business leaders? The ACRLC Education Project has been a key 
component of the services we have offered since 1992. ACLRC has four Human Rights 
Educators who are each responsible for a quadrant of Alberta, with specific Educators 
devoted to Calgary, Edmonton and rural Alberta. Topics include a variety of human 
rights and civil liberties issues and can be tailored to suit your specific classroom or 
audience. Some of the sessions that our Human Rights Educators have offered are:

*Anti-Racism Education (see our Stand Anti-Racism website: http://www.
ucalgary.ca/cared/)
*Youthsafe: LGBT Youth
*Hopes and Dreams: Stories of Young Refugees
*Freedom of Expression
*Discrimination, Human Rights and You
*Disability and Accommodations
*The Alberta Human Rights Act
*The Canadian Charter of Rights and Freedoms
*Privacy and Technology
*Implementing a School-Wide Approach to Bullying (see: http://www.aclrc.
com/aclrc_site/bullying/index.html) 

     The ACRLC sessions for youth compliment the current curriculum for Grade 6 and 
up in Alberta. Each year ACLRC Educators attend local teachers’ conventions to share 
their knowledge with teachers and gain feedback on current programs.
      The ACLRC speaks to community groups, non-profits and businesses about human 
rights education in the province. Our Human Rights Educators have been invited to 
speak at conferences across Canada and around the world. 
     So if you are looking for a fun, interactive, informative way to talk to your students 
or colleagues about human rights issues in school, in the workplace or around the 
world contact the ACLRC. Education sessions for schools and non-profits are funded 
by the Alberta Law Foundation. 
Contact Information:
ACLRC
University of Calgary, MFH 2350
aclrc@ucalgary.ca  
403-220-2505
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under Canadian law and to explore them 
in a manner that allows them access to 
justice in court. 
When is a Mentally Disabled Person 
Guilty of a Crime?
    The Canadian law on culpability is 
straightforward: No crime is committed 
unless the mind is blameworthy. As such, 
each criminal offence has “elements” 
that must be present before a conviction 
is possible. As stated in R v Williams, 
2003 SCC 41, there are two elements to 
a crime: the guilty act, i.e., the physical 
elements or actus reus of the offence 
(the act or omission that is illegal); and 
secondly, the mental element or mens 
rea of the offence. In Canadian law, the 
mental elements normally consist of 
the actual or “subjective” state of mind 
of the accused (things such as intent, 
planning and premeditation, knowledge, 
willful blindness or recklessness).
   The burden of proving these elements 
always lies with the Crown.  In Canada, 
accused persons are presumed innocent 
until proven guilty beyond a reasonable 
doubt. All doubts must be reasonably 
erased from the minds of the jury and 
judge before a "guilty" verdict can be 
returned against an accused. 

Available Defenses and Protection for 
Mentally Disabled Persons 
    The Criminal Code establishes a 
defense of not criminally responsible 
on account of mental disorder (formerly 
“insanity”) in s 16. It provides that no 
person is criminally responsible for an 
act committed or an omission made 
while suffering from a mental disorder 
that rendered the person incapable of 
appreciating the nature and quality of 
the act or omission knowing that it was 
wrong. To have access to this defense, 
the accused must establish that he/she 
has a “mental disability” as previously 
defined. Usually the person who raises 
the issue of mental disorder has the 
burden of proving that his or her mental 
disorder should exempt him or her from 
criminal responsibility (see Criminal 
Code s 16(3)).
    Similarly, courts have acquitted 
individuals who reflexively strike out 
on the ground that their physical act 
was not willed—this is the defense of 
automatism. In R v Swaby (2001), 44 CR 
(5th) 1 (Ont CA), it was held that it is the 

“voluntariness” concept that explains 
the defense of automatism. It operates 
on the theory that the accused’s physical 
motions are not culpable where they 
are not voluntary or thought-directed 
or conscious. In R v Parks, [1992] 2 SCR 
871, the court noted that the defense of 
automatism will not apply in any case 
where the accused appears conscious 
of his conduct—it is reserved to those 
unusual cases where there appears to be 
some disconnect between the actions of 
the accused and his/her conscious will. 

Charter Protections: Mentally disabled 
persons facing criminal charges are 
entitled to some protections before, 
during and after trial. The right to 
remain silent is affirmed in s. 7 of the 
Charter. This would include the right to 
remain silent before trial (e.g., when 
being questioned by the police as well 
as the right to choose not to testify). It 
protects the accused from coercion and 
preserves the accused’s privilege not to 
incriminate himself or herself at trial. 
Also, under s. 11(c) of the Charter, an 
accused has the right not to testify against 
himself or herself during trial and a right 
not to take the witness stand. Section 13 
of the Charter provides the additional 
protection of not having incriminating 
statements from previous proceedings 
used against an accused at the current 
trial. Section 13 of the Charter provides 
that incriminating statements made by 
a witness during one proceeding cannot 
be introduced at a later proceeding 
in order to incriminate the witness. 
Section 10 of the Charter also provides 
an accused person the right to retain 
and instruct counsel without delay and 
to be informed of that right. This section 
has been held in R v Bartle, [1994] 3 SCR 
173 not only to guarantee the right to 
see a lawyer, but also to include: a right 
to be told that one may see a lawyer; a 
right to legal aid, and a right to be told 
that one may seek legal aid.
     The Charter right to counsel, the right 
to remain silent, and the confessions 
rule have implications for the mentally 
handicapped or mentally ill client. First, 
a suspect must be able to understand 
why he has been arrested and to 
consult a lawyer as to the legal effects 
of any actions he might take. Second, 
the person must be able to choose 
to exercise his rights knowing the 

implications. Third, if a person decides 
to waive his Charter rights, such as the 
right to retain and instruct counsel, he 
must do so knowingly and voluntarily. 
Fourth, if a person decides to make a 
confession, he must do so voluntarily. 

Legal Aid: For a mentally disabled 
accused person, an important question 
is how to access and afford the cost of 
legal representation. Without proper 
counsel, mental disability may impair 
a person’s ability to understand the 
rights explained by police or other 
officials. It may also affect his ability to 
understand the consequences of some 
of the decisions he/she makes about 
his/her rights. This is why the Canadian 
criminal justice system provides ample 
opportunities for legal education and 
legal aid that could be useful for indigent 
and mentally disabled persons who might 
be unable to afford legal representation 
to effectively access the court system. 
In Alberta, we have: Legal Aid Alberta 
(http://www.legalaid.ab.ca/) which 
appoints lawyers to represent indigent 
individuals in a wide variety of cases 
including criminal charges; Calgary 
Legal Guidance (http://www.clg.ab.ca), 
which provides free legal information 
and advice for low income people in 
the Calgary area; Edmonton Community 
Legal Centre (http://www.eclc.ca) 
which provides free legal information 
and advice for low income people in 
the Edmonton area; Lethbridge Legal 
Guidance (http://www.eclc.ca), which 
provides free legal advice to Albertans in 
the Lethbridge area who are unable to 
afford access to justice and the Central 
Alberta Community Legal Clinic http://
www.eclc.ca for people in the Red Deer 
area. 
  There are also free telephone 
consultation services available through 
the Alberta Law Line (Call 1-866-845-
3425) which takes calls every day, 
discusses caller’s legal problems and 
advises on ways to resolve them. Families 
of mentally disabled persons could make 
use of this service to get information on 
how to go about defending a criminal 
case. The Alberta Civil Liberties Research 
Centre (“ACLRC”) also provides up-to-
-date legal education, information and 
responses to members of the public who 
call with questions about civil liberties
  - continued on page 8
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     Non-partisan oversight of how politi-
cal candidates and parties obtain dona-
tions for their campaigns, what they are 
allowed to spend that money on, and 
how much they are allowed to spend, 
is critical for transparent, democratic 
elections. 
      Is there a link between the level 
of political freedom and how the 
financing and expenditures of politi-
cal campaigns is regulated? Does the 
provision of public funding for a portion 
of a political campaign enhance politi-
cal freedom or undermine it? These 
questions and others were examined in 
an international report about electoral 
finance laws and regulations from 180 
countries that was released earlier this 
year. Titled Political Finance Regulations 
Around the World (http://www.idea.
int/publications/political-finance-regu-
lations/loader.cfm?csModule=security/
getfile&pageid=52121), the report was 
commissioned by the International 
Institute for Democracy and Elec-
toral Assistance (IDEA), a non-partisan, 
inter-governmental organization 
headquartered in Stockholm, Sweden 
with offices throughout Africa, Asia and 
South America. There are currently 27 
member-States, including Canada. The 
organization’s mandate is to promote 
and support democratic initiatives and 
reform through greater accountability, 
better governance and more inclusive 
participation among voters around the 
world.
      The IDEA has maintained an inter-
national database of electoral financ-
ing regulations since 2003, when the 
first study was undertaken. However 
the scope of the original database was 
much narrower than this latest project, 
covering just over 100 countries and 
excluding those countries classified as 
not free in accordance with the criteria 
used by Freedom House http://www.
freedomhouse.org/report-types/free-
dom-world?gclid=CMmp9Y2P47ICFWH
ZQgodIx8ARw, which measures, among 
other things, the level of press freedom, 

Strict Electoral Financing Rules are Necessary for
 Democracy and Transparency

by Brian Seaman

freedom of speech and whether there 
are multiple political parties in a given 
country.
     However, further investigation by 
IDEA researchers revealed that elec-
toral financing rules are sometimes as 
common in not free countries as others, 
with lower levels of political freedom 
not necessarily related to less regula-
tion of electoral finances. So the more 
recent IDEA survey included dozens of 
additional countries (180 countries in 
total were surveyed). A country was 
defined to include only member-states 
of the United Nations but excluded any 
countries that had banned political par-
ties, prohibited parties from registering 
candidates in elections or where elec-
tions had not been held in at least 30 
years. This dubious who’s who list was 
comprised of Brunei, China, Cuba, Er-
itrea, Kuwait, Laos, North Korea, Oman, 
Qatar, Saudi Arabia, Somalia, the United 
Arab Emirates and Vietnam.
     IDEA researchers posed 43 separate 
questions that fell into the following 
five broad categories: i) donations (who 
can/cannot donate and whether there 
are caps on donations; ii) whether there 
is public funding available for elections; 
iii) expenditures (what kinds of expendi-
tures are/are not allowed and whether 
there are caps on expenditures); iv) fi-
nancing reporting requirements; and v) 
penalties for infringing the rules. The re-
sponse rate was fairly good overall such 
that, by the end of 2011, when it was 
time for the researchers to collate the 
responses and start to put together the 
database and subsequent report, most 
of the questions had been answered, 
with less than five questions remaining 
unanswered spread among a total of 
142 countries. In compiling their data, 
the researchers relied mainly on the ex-
tant electoral finance legislation in each 
country. If a country did not have such 
legislation, then the researchers looked 
to election reports or political analyses 
from election management officials, 

academics, or independent observ-
ers from the UN or non-governmental 
organization (NGO) bodies. 
     The IDEA database cannot be 
regarded as providing a static pool of 
data. Rather, it will subsequently be 
updated and expanded as new infor-
mation becomes available. Like some 
kind of Wikipedia for election financing 
regulations and democratic reform, the 
IDEA database can be updated by its 
users who are encouraged to correct 
information and provide updates as the 
various pieces of electoral legislation 
are amended and/or improvements 
are made to the electoral processes 
in those Tier 2 and Tier 3 countries 
(as designated in accordance with the 
Freedom House assessment criteria); 
i.e. less free countries that are improv-
ing in terms of democratic institutions, 
accountability and transparency. 
     In the Canadian context, a Calgary-
based NGO called the Foundation for 
Democratic Advancement (FDA) (http://
www.democracychange.com/) has 
done an audit of the electoral financ-
ing laws of Canada’s 10 provinces and 
released its report on April 10, 2012. 
The FDA is a non-partisan agency that 
promotes democratic reforms through 
strengthening the democratic process 
and advocating for better, transparent 
governance in civil societies around 
the world. The report, titled 2012 
Foundation for Democratic Advance-
ment Global Electoral Finance Audit of 
Canada’s 10 Provinces (http://www.
slideshare.net/FDAdvancement/cana-
dian-provincesfda-electoral-finance-au-
dit-report), is based on FDA’s research 
team examining the various provincial 
acts that address how elections are 
financed, legislation that was then au-
dited and analyzed through the lenses 
of fundamental democratic principles 
such as neutrality of the legislation, 
level of political freedom, equity and 
accountability. Throughout the audit 
and assessment process, the FDA had at 
least five experienced auditors to
  - continued on page  8

This article will also be appearing 
in an upcoming edition of LawNow 
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 - contuned from page 7
examine the data.
       The FDA audit found excellent 
electoral financing regulations in both 
Quebec and Manitoba, very good 
legislation in Nova Scotia, acceptable 
legislation in New Brunswick, gave a 
pass to Ontario and Newfoundland, but 
gave failing grades to Alberta, British 
Columbia, Saskatchewan and Prince Ed-
ward Island. The FDA report described 
the failed electoral finance legislation 
as “systemically corrupt by favouring 
minority or special interests over the in-
terests of the people.” The chief points 
of legislative deficiency were identified 
as: i) the inclusion of political donations 
from corporations and trade unions; ii) 
high caps on contributions; iii) no limits 
on campaign expenditures; iv) low fines 
for violations of the rules; and/or v) 
no regulation of expenditures by third 
parties. 
      In its assessment of Alberta’s Elec-
tion Finances and Contributions Act, 
although the FDA identified some posi-
tive elements in common with the legis-
lation of other provinces – for example, 
no political party or candidate can ac-
cept donations without being registered 
and contributions from corporations 
and trade unions located outside the 
province are prohibited– on the whole, 
the legislation was deemed lacking in 
other key areas. For one thing, they 
identified as problematic the fact that 
there are no expense limits for candi-
dates or political parties, which gives 
an unfair advantage for candidates and 
parties which are able to tap into larger 
corporate donations and outspend their 
rivals in terms of, for example, adver-
tising. Contrast this situation with the 
federal electoral financing regime which 
has candidate expense limits for each 
federal riding based on location and 
population size, and limits expenses for 
political parties based on the number of 
candidates each party fields. 
  Then there’s the matter of penalties 
for violations of the legislation. There is 
no provision for jail time for violations 
of the Election Finances and Contri-
butions Act, only maximum fines of 
$10,000 for registered political parties 
and maximum fines of $1,000 for regis-
tered candidates and constituency as-
sociations. For corporations and trade 
unions who contravene the Act, the 

maximum fine is also only $10,000; in-
dividual donors who violate the Act are 
subject to a maximum fine of $1,000. In 
the assessment of the FDA, these maxi-
mum fines are too low to have any real 
deterrent effect and indeed by default, 
favour the wealthier segments in soci-
ety. The FDA goes so far as to describe 
the provisions of the Act as encourag-
ing “systemic corruption” that “favour 
minority interests over the interests of 
the people as a whole.”
     Chumir Foundation Senior Policy 
Analyst Heather MacIntosh also saw 
problems with Alberta’s electoral 
financing legislation, saying “we need 
limits on contributions as well as spend-
ing. Democracy is best served when the 
playing field is as level as possible. We 
need to give voters relative parity so 
that they may fully exercise their demo-
cratic options.” She saw a trend toward 
reform of the legislation, with two areas 
of particular interest being a move 
away from trade union and corporate 
donations and lower limits on both the 
amounts of individual donations and 
the amounts of expenditures.
   In conclusion, axiomatic though it 
may be that political campaigns run on 
money like vehicles run on fuel, so as 
to ensure true choice for voters and 
a maximum opportunity for ideas to 
best circulate among the electorate, 
rules are necessary to ensure transpar-
ency, accountability and to prevent the 
electoral process from being skewed by 
powerful, special interests. The majority 
of voters in Alberta – with the exception 
of migrants from other parts of Canada 
and immigrants from other countries 
– have grown up in a province that has 
had the same political party in power 
for over 40 years. The FDA’s assessment 
of the provincial electoral financing leg-
islation has confirmed what so many of 
us have long speculated: the legislation 
that is supposed to ensure transparency 
and equity does anything but. How long 
can this province sustain the kind of 
democratic deficit that is the apparent 
result of legislation that in its effect, if 
not in its intent, favours the collusion of 
powerful corporate interests and gov-
ernment? In such a context, the words 
of Edwin Clarence Riegel, an American 
libertarian scholar, author and consum-
er advocate of the first half of the past 
century, carry a prophetic ring:

Money power cannot be separated 
from democratic power without 
miscarriage and ensuing frustration 
- political and economic. Democracy 
implies the sovereignty of man; 
and, since man cannot be sovereign 
without the money power, there 
can not be democracy under the 
political money system. (http://blog.
gaiam.com/quotes/authors/e-c-
riegel/60127)

- continued from page 6 (Mental Disability)
 and human rights. The ACLRC provides the 
required information or refers callers to 
other important resources that could be of 
help to them. 
Conclusion
   The Canadian Criminal Justice system 
recognizes the special practical difficulties 
that face accused mentally disabled persons. 
This is why the Criminal Code, the Alberta 
Human Rights Act and the Canadian Charter 
of Rights and Freedoms provides special 
safeguards that seek to protect mentally 
disabled persons from arbitrary convictions 
and detentions. Apart from the special 
defenses of not criminally responsible and 
automatism, mentally disabled persons 
facing criminal charges are entitled to 
human rights protection before, during and 
after trial which protect them from facing 
criminal responsibility for acts committed, 
omissions made or statements rendered 
while suffering from a mental disorder that 
renders them incapable of appreciating the 
nature and quality of the act, omission or 
statements.  
     Even though these protections are 
available, information on how to take 
advantage of them has not been properly 
communicated or accessed. This is one 
factor that accounts for the high number 
of mentally disabled persons in Canadian 
prisons and detentions today. It is hoped 
that the information provided by this 
primer will be of help to families, guardians, 
advocates and friends of mentally disabled 
persons who are facing criminal charges.

Editor’s note: Alberta Civil Liberties Research 
Centre will soon be releasing Representing 
Mentally Disabled Persons in the Criminal 
Justice System, 2d edition, which will contain 
information and resources on the issues 
discussed in this article. Contact the ACLRC 
to be notified of its release.
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