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SECONDARY MATERIALS: BOOKS 

 

Borovoy, Alan A., Uncivil Obedience: The Tactics and Tales of a Democratic Agitator (Toronto: 

Lester Publishing Limited, 1991) 

 

This book provides an overview of the macro and micro tactics to employ when exercising one’s right to 

dissent (in the author’s words: “battling city hall”). In the author’s view, unlawful activities (civil 

disobedience) should be avoided except in extreme circumstances (such as the denial of an ability to 

participate in democratic processes). Lawbreaking begets more lawbreaking, and in any event, is unlikely 

to achieve the desired result. Acting within the law will likely only produce incremental results, but 

those results are meaningful and revolutionary over time. This book is meant to outline how lawful 

activities can be effective. 

On a macro level, there are four instruments of lawful pressure:  

 Publication (publicizing a message): in order to do this effectively, your message has to be 

newsworthy. This can be accomplished with specific cases, petitions, surveys, or 

“happenings” (for example, a march or a meeting with a politician). 

 Dislocation: This involves using people to disrupt the government machinery. Labour strikes 

are an example, but dislocation need not be limited to a union context. Any time groups can 

come together and act strategically to confront an objectionable policy, they are engaging in 

dislocation. In order to be successful, persons who engage in dislocation must be mindful of 

community support so their movement doesn’t sway into public disapproval.   

 Litigation: Strategic litigation can effect legal change in a desired area. It can also provide a 

forum for publicity and a platform for persuasive studies, evidence, and cases to be 

presented to the public.  

 Coalition: joining with other aggrieved constituencies for limited purposes can assist in 

getting your initiatives passed. These coalitions should be temporary, you don’t have to 

agree on everything, but find a cause that you both can support and run with it.  This could 

include other organizations, church groups, or concerned citizens.  

On a micro level, the author advocated for the following skill development: 

 Focused letters: A letter that reveals injustice to a person in authority can be very powerful. The 

letter should indicate what redress is sought and how it is possible.  

 Cross examination by mail: Sometimes it is valuable to embark on a course of communication 

with an entity you are challenging. The information you get during this back-and-forth can help 



build your case to a stage where you can either go public with the story, or submit it to an 

adjudicative body (for example, the human rights commission or the Court). 

 Negotiating with bureaucrats: Bureaucrats are incredibly valuable sources of information and 

assistance. They develop expertise over long careers in an area that the presiding politicians do 

not possess. You should not expect to have a close relationship with bureaucrats, and you 

should be respectful of their limits. However, it is very beneficial if you can develop a 

professional relationship with some bureaucrats. 

 Negotiating the media: Dealing with the media is a double-edged sword, and you must always 

remember that they do not work for you. With that in mind, the media can be extremely 

powerful in galvanizing public support around a cause.  

 The need to lighten up: Many issues are serious, but can be communicated in a way that is pithy 

and highlights the absurdity of the government’s behaviour. This approach (in the right 

circumstance) is often more effective than the more serious legalistic approach.  

The author also emphasized the importance of research in challenging the government. Much of the 

injustice that happens in Canada is not done by people with malevolent intent, it is institutionalized and 

effected by people who are “just doing their job”. Research is instrumental in meeting and dismantling 

these injustices. Research does not merely mean legal research, it means having a real world 

understanding of how laws are practically affecting people on the ground.  

Lastly, the author canvasses some problems that many social justice movements encounter in their 

campaigns: 

 Excessive militants and reluctant moderates:    Activists will always encounter people who want 

to take matters too far (ie: into violence) and people who support your movement, but are 

unwilling to act. The author offers tips on dealing with both of these extremes. He emphasizes 

that a successful advocate should not be pulled into either of these camps.  

 Questionable Alliances: Activists frequently have to team up with other groups to make things 

happen. Or they are in a position of defending a person whose views they do not agree with. 

The author provided some tactics to manage these hurdles, and emphasize ideological 

differences while practically working together on certain goals.  

 Naming Names: There is often an obsession with forcing persons to come forward and name 

themselves before meaningful change or reform of questionable policies will occur. The author 

indicated that this can be avoided in sensitive circumstances by focusing on future reforms, 

rather than punishing wrongdoers for past behaviour.  

 Suppression of Emotions: Civil libertarians often suppress their emotions when asked difficult 

questions about criminal behaviour. The author views this as a mistake. By emphasizing our 

human emotion, activists can connect with the public and also clarify that the issue is not 

emotions vs rights. These human emotions are natural, but often do not dictate the result to 

reach in dilemmas about human rights.  

 Integrity vs Effectiveness: In order to accomplish things, one must not be married to 100% pure 

principles. You have to know when and where to compromise, and how to avoid diluting your 



message. Often, even if an issue is very divisive, there are portions of an argument that 

everyone can get behind.  

 Getting Money: The author describes the challenges, necessities, and tactics adopted to raise 

money.  

 The Need for Restraint: Not all publicity is good publicity. As an activist, you have to challenge 

authority figures but also know when and how to work with them. If you are taking every 

opportunity you can to criticize the authorities, you will never get them to work with you.  

Dworkin, Ronald, “Taking Rights Seriously” (London: Gerald Duckworth & Co: 1977) 

In Chapters 7 (Taking Rights Seriously) and 8 (Civil Disobedience) of this text, the author explains his 

view of the moral right to engage in Civil Disobedience.  

Chapter 7 explores the idea that the people of a state have moral rights against their government, and 

the implications flowing from this belief. The author undertakes this examination through the lens of the 

United States, a state which he views as accepting this basic premise.  

Does an American ever have a moral right to break the law? Dworkin answers this question by 

separating out the difference between having “the right” to do something vs it being the “right” thing to 

do. We often conflate the two, even though they do not necessarily overlap. For example, you have the 

right to spend all your money on gambling, while that may not be the right thing to do. You may also 

have to do what is right, even if you have no right to do it. For example, a prisoner of war attempting 

escape is doing what is right, though he has no right to do it. So, when we ask if someone has a moral 

right to break the law, are we asking whether the government would be wrong to punish him for that 

act, or are we asking if he should do the right thing, and we should all respect him although the 

government will jail him? 

The United States is founded on the principle that its Constitution guarantees persons certain moral 

rights against the government, which have been enshrined and constitutionalized as legal rights. If this 

idea is to have any significance, then it must be pointing to the former conclusion (that government 

would be wrong to punish someone for an act of their moral rights). The claim that people have rights of 

free speech must imply that it is wrong for the government to stop or punish them for speaking, no 

matter what its content.  

In our society a man does have the right to disobey a law wherever the law wrongly invades his rights 

against the government. The right to disobey a law is a feature of those fundamental moral rights 

against the government enshrined in the Constitution (like free speech). Passing a law cannot affect that 

right. There is no point in boasting that the state respects individual rights unless that involves some 

sacrifice, in the form of marginal benefits that are reaped from overriding the rights when they prove 

inconvenient.  

Chapter 8 discusses how the government should deal with persons who disobey the law out of 

conscience. Some persons argue that law must be applied equally regardless of personal motive, or else 

chaos will ensue. Dworkin challenge this statement, just because a society will collapse if it tolerates all 



disobedience, it does not follow that the society will collapse if it tolerates some disobedience. 

Prosecutors possess significant discretion in deciding whether to prosecute a crime. Dworkin argues that 

conscience and sincere belief in rightness should be factors relevant factors in exercising this discretion. 

Persons who argue for absolute prosecution of crimes have an implicit assumption in their assertion: 

that the law being broken is valid. This is not always the case – the validity of some laws is doubtful. 

Indeed, the US constitution makes morality relevant to the question of validity.  

This connection between validity and morality is explored through the context of draft dodgers. Draft 

dodgers were not asserting a privilege to disobey valid laws. They believed that the law violated their 

rights, and was thus invalid. We cannot determine how to treat draft dodgers until we determine what a 

citizen should do when they believe a law is unclear or doubtful. We should refrain from punishing 

someone who is acting as he thinks he should.  

Dworkin considers various solutions to this issue. He settles on the third premise he puts forth: if a law is 

doubtful, the person may follow their own judgment, even after a contrary decision of a higher court. 

We cannot say that a person must obey what the Supreme Court says, because it has overruled itself on 

occasion. If you breach a law that is later ruled unconstitutional, were you really breaking anything? In 

those cases, if you obey the law even when your conscience tells you otherwise, you will suffer 

irreparable injury. It is unacceptable to say that a person must violate his conscience even when he 

reasonably beliefs that the law does not require it because of the inconvenience it would cause other 

citizens.  

A citizen’s allegiance is to the law, not any particular person’s view of what the law is. That citizen does 

not behave unfairly so long as he proceeds on his own considered and reasonable view of what that law 

requires. This is not the same as saying that a person may disregard the law and what courts have said. 

But, if an issue is touching on fundamental personal rights, and it is arguable that the Supreme Court has 

made a mistake, a person is within his or her social rights to refusing to accept that decision as 

conclusive.     

What about persons who object to a law, but have not asked themselves whether they consider it to be 

legally invalid? The constitution injects an extraordinary amount of political morality into the question of 

validity. People who dissent often hold views that, if true, support their belief that law is on their side. 

Therefore, when the law is uncertain, in that a plausible case can be made on both sides, a citizen who 

follows his or her own judgment is not acting unfairly. In those cases, the government has a special 

obligation to try and protect that person, whenever it can do so without causing great damage to other 

policies. This does not mean granting immunity, but it does follow that the path of fairness lies in 

tolerance.                           

Forst, Rainer, “Chapter 8: The Duty of Justice“ in Otfried Höffe ed., John Rawls: A Theory 

of Justice 2013 (Leiden: Brill, 2013) 127. 



This book critically examines John Rawls’ ground breaking 1971 text: A Theory of Justice. Chapter 8 

considers Rawls’ theory on the duty of justice, which touches on the justification for civil disobedience.  

Rawls ascribed to the social contract theory of the state: a populace and the state are in a tacit 

agreement whereby the people of the state agree to give up their freedom in exchange for safety and 

protection of their remaining rights by the state.  

However, this agreement is not express nor is it voluntary. Rawls dealt with this predicament by 

considering the notion of fair play: where a person derives benefits from a system and has accepted 

those benefits voluntarily, they accept the duty to contribute to that system. In accepting the benefits, 

you take on the obligation to maintain the system.  This theory is also premised on the assumption that 

the presiding system is just.  

Rawls’ theory goes further than asserting we have a duty to accept the conditions of the social contract; 

he asserts a ‘natural duty of justice’ requires positive action to 1) comply with and do our share in just 

institutions when the apply to us, and 2) to assist in the establishment of just arrangements.  

As such, Rawls’ contract theory of justice differs from the classical social contract theory in that it is not 

just based on tacit voluntary consent, its foundation lies in moral justification and ethical ideas of what 

is right. Justice is an articulation of fairness. The basic structure doesn’t become obligatory for citizens 

because they consented to a contract, they are obligatory because they are autonomous moral persons.   

How does this general obligation translate into an obligation to respect and further particular 

institutions? The theory only holds true when the society in question has realization and 

institutionalization of justice as its objective. So long as a system is just, a person has no good reason not 

to comply with and support the existing institutions. 

Rawls discusses his theory in the context of constitutional democracies. While these democracies may 

be one of the best methods for pursuing the goal of justice, it is not perfect. Even within a system that is 

seeking justice, mistakes are made. Citizens of ‘nearly just’ society still have to comply with unjust 

systems or laws if brought about by democratic means and do not exceed certain boundaries. It cannot 

be expected from persons who are never heard of in democracy, or when basic liberties of citizens are 

violated.  Citizens are foremost, moral judges of their political institutions, and secondly are political 

participants. Democracy offers procedural justice as it offers citizens a process to influence and 

ultimately be authors of the law. 

Civil Disobedience and Conscientious Refusal: 

Rawls believes in justified resistance to unjust laws. His definition of civil disobedience is “a public, 

nonviolent conscientious yet political act contrary to law usually done with the aim of bringing about 

change in the law”. The act of making it public ensures that it does not question the principle of 

democracy, but rather, makes it operational from the perspective of the minority. It must be nonviolent 

because violating the basic liberties of others is incompatible with the public appeal to justice. Three 

conditions must be present to justify civil disobedience: 



1. Directed against instances of substantial and clear injustice;  

2. Legal possibilities of correction (political and legal procedures) must be exhausted and have 

remained without result. In other words, disobedience must be a last resort.  

3. It should not destabilize the entire system, or worsen the entire order.  

Raz, Joseph, “The Authority of Law: Essays on Law and Morality” 2nd ed (Oxford: Oxford 

University Press, 2009)  

 

In Chapter 14 of this text (A Right to Dissent? I. Civil Disobedience) the author discusses the moral right 

to engage in civil disobedience. Raz defines civil disobedience as “a politically motivated breach of law 

designed to either contribute directly to a change of a law or of a public policy or to express one’s 

protest against, and dissociation from, a law or public policy” (at 263). He views revolutionary 

disobedience and conscientious objection as being outside his understanding of civil disobedience.  

Raz criticizes the many philosophers who have attempted to define the parameters of when a moral 

right to commit civil disobedience occurs (including, for example, non-violence). In Raz’s view, one only 

has the right to engage in civil disobedience if that person lives in an illiberal state where the rights of 

political participation have been removed. Persons who live in liberal states never have the right to 

engage in civil disobedience – because implying they have “the right” to do so suggests that the system 

allows for it. By definition, one does not have “the right” to ever breach the law in these liberal states.  

Raz explains his position by drawing a distinction between when someone has “a right” to do something 

vs someone who chooses to do something because it is “right”. Having “the right” to do something 

doesn’t necessarily mean it is the “right” thing to do. For example, just because you have the right to 

protest on a university campus doesn’t mean that it is the right thing to do given external 

considerations.  

Therefore, Raz believes that other philosophers are getting confused when they say that people have 

“the right” to civil disobedience only when certain parameters are present (in that, they are attempting 

to conflate having “the right” to do something with situations where it is the “right” thing to do). 

According to Raz, people may engage in civil disobedience and it may be justified as being the right thing 

to do. That is different altogether from stating they had “the right” to do so. Liberal democracies do not 

create the right to breach the law to further one’s aims, no matter what their moral standing is.  

SECONDARY MATERIALS: ARTICLES 

Bhandar, Brenna, “Strategies of Legal Rupture: The Politics of Judgment”, (2012) Windsor YB 

Access to Just 59 

 

This article considers the meaning of a legal strategy known as “rupture” and the possibilities it holds for 

anti-colonial and anti-capitalist political resistance.  



Rupture is a legal defense used by lawyer Jacques Vergès in defending guerilla fighters in colonial 

territories (most famously an anti-French Algerian fighter). The rupture defence questions the authority 

of the prosecuting state by accusing the prosecution of the same offenses as the defendant. By casting 

doubt on the ability of the sovereign to prosecute the crimes of a defendant, rupture shifts the inquiry 

away from the alleged criminal activity in a procedural move meant to destroy jurisdiction altogether. A 

rupture defense is as much meant to cause delay or chaos in proceedings more than to actually put 

forward any legal justification or excuse for alleged criminal actions.  

The article examines this principle in the context of Palestinian-Israeli relations and an Indian Supreme 

Court decision Nandini Sundar et al v State of Chattisgarh. In Chattisgarh, the Court considered the 

context by which its inhabitants were driven to criminal acts and armed resistance as a result of 

capitalist development in the region and its resulting impoverishment of the local population. This could 

represent a new chapter in the rupture defence.  

In the author’s view, using rupture can open a space for re-conceiving rights and their relation to social 

and political objectives. Having exposed the link between government, ‘private’ capitalistic development 

and democracy, a space emerges to re-examine what security, liberty and freedom might mean.  

Clarke, John, “Social Resistance and the Disturbing of the Peace” (2003) 41Osgoode Hall LJ 

491 

The author argues that in order to challenge social and legal inequality and injustice, we must rethink 

our attitudes about the traditional social resistance and disturbance of the peace.  The Ontario Coalition 

Against Poverty developed a method of social resistance named as “direct action casework”. The author 

describes a variety of desperate situations where the “direct action casework” method has been applied 

successfully. 

The author views Canadian society as fundamentally unequal and devoid of social justice. Moreover, he 

argues that the law regulates the behaviour of the rich and the poor differently.  Beyond this, the law is 

devoted to maintaining a social equilibrium that continues to reproduce inequality and injustice. He 

suggested that peace is, in fact, a monumental dose of hypocrisy. It is not actually peace at all but one -

sided war in which those with economic power can exploit and oppress others with full legal sanction, 

while any form of social resistance on the part of the victims is criminalized and punished. 

According to the author, it is essential to establish three things for disobeying the law as a significant 

element of social mobilization: First, one has to demonstrate that the society he proposes to challenge is 

very seriously unequal and unjust. Second, one has to show that the state structure and laws of that 

society serve, in a fundamental fashion, to perpetuate the injustices he is opposing. Third, beyond 

demonstrating a deep degree of unfairness, one has to show that the historical records and the present 

situation would suggest that defying the rules of the society offers the distinct possibility of success. 

Finally, one must prove such methods of resistance to be a better option than “working inside the 

system”. 



The Ontario Coalition Against Poverty developed a method of social resistance named as “direct action 

casework”. In numerous distressed situations the “direct action case work method” has been applied 

successfully. The author advocates for this method for effective form of social resistance. 

Esmonde, Jackie, “Bail, Global Justice, and the Limits of Dissent”, (2003) 41 Osgoode Hall LJ 

323.  

 

The article examines how bail is used to criminalize dissent in Canada. It does so by examining three 

different global justice demonstrations that occurred in Canada: 

1. Anti-APEC demonstrations (Vancouver, 1997); 

2. Ontario Coalition Against Poverty (OCAP) demonstrations; and  

3. Summit of the Americas protest (Quebec City, 2001). 

The author perceives an increase in the criminalization of protest in Canada. She argues that civil 

disobedience is not a threat to democracy and the rule of law, but is actually an integral component of 

both. Rule of law means more than the law applying equally to everyone. It also imports a notion of 

justice: “[a]bsolute obedience to law may bring order, but it may not bring justice”. The social contract 

theory allows for civil disobedience where the state imposes unjust laws. Civil disobedience is a 

mechanism to correct this imbalance and restore the social contract.  

This traditional notion of civil disobedience is only applicable if you accept that the state you live in is 

just. Liberal democracy is inextricably tied to capitalism. If accepting the justness of liberal democracy, 

one is also required to accept and work within the limits of capitalism. The ideals of equality under 

liberal democracy ignores the domination and coercion caused by capitalism. When considering these 

factors, a second form of “constructive” civil disobedience emerges – one that assumes that a just state 

does not yet exist. Constructive civil disobedience, therefore, is not constrained by principles of absolute 

non-violence and acceptance of punishment that governs traditional civil disobedience.  

The author then examines civil disobedience through the lens of anti-globalization protests. She adopts 

the broader second conception of civil disobedience (constructive disobedience). Many major sectors of 

the global justice movement have resorted to civil disobedience. While their actions may be viewed as 

lawbreaking, this must be viewed in keeping with police practices, which have significantly narrowed the 

scope of lawful protest. The police have a powerful discretion on how they deal with protest. 

Bail has increasingly been used a weapon by the state against protesters. Canadian law creates a 

rebuttable presumption in favor of granting bail. The reasons to withhold bail are specifically set out in 

the criminal code, and include: the need to ensure attendance in court, protection of public safety 

(including likelihood of reoffending), and the maintenance of confidence in the justice system. In the 

context of protest, these considerations have to be weighed against constitutional rights to assembly, 

association and expression of one’s political views. The leading case on point (R v Manseau) reconciles 

these competing interests by indicating that “as long as [protesters] act in a peaceful way and respect 



the rights of others” they should be able to express themselves at demonstrations and speak out against 

social conditions.  

This seems fair on its face, but is actually extremely malleable and vague. Police and the Crown have 

used this phrase to effectively bar protesters from attending demonstrations. In several cases that were 

reviewed, accuseds were released on bail, but were given conditions prohibiting them from participating 

in demonstrations on private property and in “non-peaceable” demonstrations on public property.  

The ambiguity around the phrase “non-peaceable”, and police treatment of protests, makes it very 

difficult for activists to engage in demonstrations at all while out on bail. In essence, the Manseau 

factors impose a complete ban on demonstrations.  

1. Anti-APEC demonstrations  

In anticipation of a well-publicized protest, the police targeted leaders of civil disobedience 

organizations before the protests occurred. One leader was arrested 3 days before the conference – he 

was charged with assaulting a police officer 3 weeks earlier by speaking into a megaphone loudly that 

hurt the officer’s ear. When brought before the justice of the peace, he was given a bail condition 

similar to Manseau provisions, prohibiting him from participating in the planned protest. A police email 

reveals that they were trying to “break the back” of the movement. This violates the principles and 

rationale for bail. It was performed with the sole purpose of suppressing expression.  

The police also prepared a set list of bail conditions to impose on everyone who was arrested during the 

demonstration. These conditions effectively removed any ability for the protesters to take part in the 

demonstration after they were granted bail.  

2. Breaking the Back of OCAP 

The bail system has been used to criminalize OPAC demonstrations in two ways: through conditions that 

prohibit participation in demonstrations or association with OPAC, and through the denial of bail for 

leaders of the organization.  

It is not uncommon for the Crown to seek, and be granted, conditions barring OCAP members from 

participating in demonstrations. Members are often told not to communicate with members of OCAP 

and prohibition from participating in any marches or protests unless they were ‘peaceable’ and ‘lawful’. 

The line between lawful and unlawful protest is very difficult to pinpoint. In addition, this condition 

essentially places people at risk for breaching bail based on other people’s conduct. These restrictions 

limit much more than civil disobedience, they limit the exercise of basic civil rights. 

On at least 3 occasions, OCAP leaders were denied bail altogether. The decisions in each case display a 

disregard for the presumption of innocence and a massive infringement on other Charter rights (for 

example, expression and assembly). Attempting to render an organization ineffective by removing its 

key organizers is far beyond the purposes of bail.  

3. Demonstrations at the Summit of the Americas  



Bail was used as a deliberate weapon to keep protesters off the streets during the Summit. There was an 

order to delay bail hearings for up to 3 days as a way to keep the protesters off the streets. This is a 

direct violation of the Criminal Code which demands 24 hours, or a reasonable time not exceeding 3 

days. Most arrestees were denied access to a lawyer until their bail hearing began.  

Gearty, Conor, “Reflections on Civil Liberties in an Age of Counterterrorism”, (2003) 41 

Osgoode Hall LJ 185  

This article examines the history of civil liberties, and criticizes how the terms has been expanded 

beyond its borders. In the author’s view, the concept of “civil liberties” needs to be separated from 

ideas of human rights and criminal law. Overuse of the term “civil liberties” dilutes its meaning to the 

public, and should be protected.  

There is a dissonance between people who are concerned about civil liberties (usually far left wing 

types) and the general population. These people have a difficult time connecting with the general 

population and making them care about civil liberties. Protection of civil liberties has become the work 

of a lobby group (NGOs) rather than something embraced by the general population. This lobby has 

been marginalized and attacked since the events of 9/11. In order to fight back against this anti-civil 

liberties movement, activists must take a different and more focused approach to the movement.  

Historically speaking, the original civil liberties (voting, free expression, association, liberty and 

assembly) were forged by way of civil disobedience, or in some cases, but what we could now refer to as 

terrorism (insurgencies and violence by the people). These were mechanisms for securing general 

respect for civil liberties. Civil liberties were the end, not the means to achieve some specific political 

outcome. In essence, activists advocated for core civil liberties that ensured they were able to effectively 

exercise their right to vote - they were seeking freedom from the rampant and unfair exercise of “official 

discretion” -- that had been used in such a way that had trampled their freedoms of expression, 

assembly and association. This is the core of civil liberties – controlling official discretion under the law, 

rather than the content of the laws themselves.   

By contrast, the modern human rights movement encompasses, but is not limited to, civil liberties. The 

human rights movement is preoccupied with outcomes, not just process. Human rights are politically 

divisive, whereas the left and right were united in western democracy protected civil liberties. Human 

rights are constitutionalized, but they can be restricted and derogated from by the government. 

Wrapping civil liberties up in the human rights movement has diluted and politicized the former. 

To stop this dilution and push back against the post 9/11 anti-civil liberties sentiments there are three 

things that must be done: 

1. “Intellectual pruning”: civil liberties should be re-conceived in its original construct – 

protection of political freedom. Using the language of civil liberties to challenge criminal 

justice, sentencing, and the police brutality weakens and confuses the concept. These 

are important issues, but they are not, strictly speaking, civil liberties issues.   



2. Activists need to be on the offensive and propose changes in the public eye. Civil 

libertarians should not always be on the defensive responding to something that has 

been done by the government.  

3. Civil libertarians must remember the old techniques that they have forgotten. Fraternity 

and solidarity are needed to make change. It needs to reach out and grab the 

community, and use advertisements in doing so.  

Haksar, Vinit, “The Right to Civil Disobedience” (2003) 41 Osgoode Hall LJ 407. 

 

This article considers how the right to civil disobedience has been justified by specific philosophers, 

academics, and icons. It focuses most closely on Mahatma Gandhi’s views on civil disobedience. The 

author offers a more lenient version of Gandhi’s justification. This view is more closely aligned with 

those espoused by more recent academics (like John Rawls, Ronald Dworkin, and Joseph Raz). However, 

the author also criticizes these academics as for being too tolerant of civil disobedience, no matter its 

merit.  

Gandhi led what is perhaps the most successful civil disobedience campaign in history.  He believed that 

individuals should only turn to civil disobedience if the cause is just, and even then, only when the 

injustice is so great that it is totally incompatible with one’s conscience and self-respect. If one’s case 

can be made without breaking the law, there should be no civil disobedience.  In Gandhi’s view, the 

disobedient should welcome the punishment imposed by the state, because that punishment impresses 

the real truth and suffering on the opponent and society. 

The real difference between Gandhi’s view and later opinions focus on the “rightness” or “correctness” 

of the civil disobedient person’s action and the punishment imposed.   To Gandhi, if a punishing judge 

agrees with the cause, he or she should refuse to impose a sentence, or perhaps even join the civil 

disobedience movement. If the judge disagreed with the disobedient, he or she should impose the full 

force of law and the maximum sentence. In other words, if the person is incorrect in their beliefs, they 

should be offered no mercy based on their motivations. More recent philosophers/academics (Rawls, 

Dworkin) believe that civil disobedience should be treated with tolerance and leniency or Courts, no 

matter the “rightness” of their cause. This emphasizes the moral aspect of the alleged crime, the implied 

right of civil disobedience, and the important role that civil disobedience plays in moving our society 

forward.  

The author attempts to walk a middle line. He believes that judicial tolerance of the right to civil 

disobedience should extend to cases where the movement is “reasonably wrong”. In his words: “my 

suggestion is that the right to civil disobedience extends to cases where we are reasonably wrong but no 

further” (at pg 420). He finds Dworkin’s position that all civil disobedience deserves leniency to be 

morally repugnant, especially when the group professes highly immoral views. This does not mean that 

there should be no punishment for persons who are reasonably wrong. The need for leniency needs to 

be balanced against social needs for punishment and deterrence. 



Some academics suggest that civil disobedience is only a right in illiberal societies where there is no right 

to free expression (Raz). The author disagrees with this distinction. While the case for civil disobedience 

is stronger in societies where the people have no free speech, even in liberal democracies, some 

minority groups can only be heard through civil disobedience efforts (for example, the US civil rights 

movement). 

MacPherson, James (The Honourable Justice), “Civil Disobedience and the Law: The Role of 

Legal Professionals” (2003), 41 Osgoode Hall LJ 371. 

This is commentary from Justice MacPherson of the Ontario Court of Appeal. He considers the role of 

lawyers and judges in dealing with civil disobedience movements. Judges are the front lines of these 

movements. They are charged with upholding the rule of law, and by necessity, civil disobedience 

involves flaunting the law. This role raises serious questions about the notion of justice, and providing 

access to justice. To these people, justice is not the same as law. 

In Justice MacPherson’s view, the law has developed in such a way that civil disobedience is much less 

necessary than it was in the past. This is based on two developments in particular: 

- Public interest standing and intervention has opened the courts to more organized groups who 

otherwise would have resorted to civil disobedience tactics. Courts should continue to 

encourage resort to the courts through broad and liberal definitions of these concepts. 

- The creation of the Charter has opened the door to many groups who may find lawful 

justification for acts that would otherwise be considered civil disobedience (for example, under 

the section 2 freedoms). 

Mayeda, Graham, “Access to Justice: The impact of Injunctions, Contempt of Court 

Proceedings and Costs awards on Environmental Protesters and First Nations”, (2010) 

6:2 McGill LJ 143. 

This article examines how “SLAPP” suits (Strategic Litigation Against Public Participation) negatively 

impact access to justice and undermine rights of political dissent. SLAPP suits are often injunctive in 

nature, and deal with environmental/aboriginal protests. The current regime is not properly calibrated 

to separate vexatious litigants from litigation that is truly in the public interest. It does not provide 

incentives for public interest litigation, or disincentives for SLAPP suits. 

Is it suitable to use injunctions to stop citizens who are attempting to stimulate public debate about 

environmental and human rights issues through peaceful protests? Since they are not party to 

proceedings, protesters do not have pleadings typically, and their rights are not represented. In the civil 

context, protesters can face sanctions including jail time, but can further be punished by an award of 

costs against them. 

When pursuing the government, the public interest nature of the litigation is apparent. It is less so when 

the government is not a party. How can a Court protect public interest litigants from adverse costs 

awards?: interim costs awards, principled refusal to issue costs against a public interest litigant and costs 

awards in favour of public interest litigants who lose on the merits 



The article moves through the British Columbia (Minister of Forests) v Okanagan Indian Band, 2003 SCC 

71 and Little Sisters Book and Art Emporium v. Canada (Commissioner of Customs and Revenue), 2007 

SCC 2 decisions and relays their use and application to later cases.  

For example, in R v Caron, 2011 SCC 5 the use of Okanagan case in quasi-criminal proceedings. Caron 

was issued a traffic ticket, but it was not available in French. He challenged in on the basis that it 

violated his rights as a Francophone. The Alberta Court of Appeal found that an Okanagan order may be 

available with respect to quasi-criminal proceedings when the real issue is not guilt or innocence, but a 

constitutional question of public importance. The SCC largely agreed, but differentiated between the 

advanced costs at issue in Okanagan and the interim cost award that was at stake in Caron. 

Olsen, Frances, “Legal Responses to Mass Protest Action: The Dramatic Role of Solidarity in 

Obtaining Plea Bargains” (2003) 41 Osgoode Hall LJ 363. 

This piece examines the role of solidarity in civil disobedience movements. In particular, solidarity in 

criminal sentencing has been successfully used as a pressure mechanism on government systems. The 

author examines this strategy through the lens of three American anti-globalization protests. 

Each movement was preceded by training sessions and role-played actions, including how to react while 

being arrested, booked, arraigned and in plea bargaining.  

In the first demonstration (Seattle 1999), many arrestees refused to give their names to police when 

being arrested. This reduced the authorities’ ability to release them one-by-one. No acceptable plea 

bargains were offered for 4 to 5 days. The protesters then moved their battleground to the Court. They 

plead not guilty, refused to waive the time lines for a speedy trial, and requested court-appointment 

counsel. Prosecutors dropped 92% of the cases. Six cases were brought to trial; five of them resulted in 

acquittals; one conviction resulted in a small fine and community service.  

The second demonstration (Washington, DC 2000) 150 protesters refused to give names and addresses, 

and could not be released. This put strain on the system (overcrowding). Judges ordered attorneys for 

the demonstrators to file motions. The demonstrators refused to go to court for the hearings, or 

demanded withdrawal of the motions for release. Judges ordered negotiation between state and clients, 

which resulted in a reduction of charges to civil infractions with a $5 fine. 

The third demonstration (Los Angeles, 2000), 50 demonstrators refused to give names or contact 

information. This could not put pressure on LA’s prison system, so the demonstrators started a fast in 

prison. This created sympathy, a wave of support, and media attention. The charges were reduced to 

civil infractions and fines were suspended in consideration of time in jail. 

Solidarity tactics are very successful in getting criminal charges dismissed. However, demonstrators who 

were charged with felonies did not have their charges reduced. So what is the takeaway from these 

solidarity tactics? There are two arguments in this regard: 

1. Police win by keeping demonstrations small. Felony offenders are prosecuted and persons who 

are jailed and released never should have been jailed in the first place, but keep people at 



home. Persons imprisoned are wasting their time taking care of themselves instead of working 

on their causes.  

2. Demonstrators win. They raise awareness, intelligence and familiarity with the system they are 

fighting against. It builds alliances between similarly aligned civil disobedience movements. 

Police repression will not work until they develop a counter-strategy to meet these educated 

and coordinated protesters. 

It is too soon to tell which of these two stories is accurate.    

Palmer, Bryan D, “What’s Law Got to Do with It? Historical Considerations on Class Struggle, 

Boundaries of Constraint, and Capitalist Authority” (2003) 41 Osgoode Hall LJ 465. 

 

This article traces the history of Canadian labour movements and their use of civil disobedience. The 

author views civil disobedience as a critical instrument of change, without which Canadian labour rights 

would be significantly less developed. His message is heavily focused on the malleability of law, and the 

use of civil disobedience as a means of shaping it.  

In the 1800s, the law of labour relations was much less certain than what it is today. It often boiled 

down to the use of force between workers and persons hired by management. In these situations, it 

wasn’t so much that law was dispersed with, as law was being developed and redefined. Law was a 

presence, but it was something to be negotiated, not to follow.  

In the 1910’s and 1920’s, civil disobedience was treated as akin to treason. However, sympathies with 

the common man were solidifying. The 1930s were a time marked by management strength and 

employee weakness. However, many significant gains were forged during the great depresseion. Public 

sympathy and employee solidarity were at their strength during this period. The victims of a capitalist 

marketplace banded together - industrial unionism, while wobbly, took shape. The 40s and 50s were an 

economic boom. Labour unions took solid form, and laws starting becoming solidified. Civil disobedience 

(for example, wildcat strikes) formed part of this negotiation between labour and management. The 

labor agreements that took form during this period often granted the unions significant concessions, but 

mandated that the unions act “reasonably” (ie: it restricted their ability to strike). In the 1970s, while the 

boom was gone, the structures that had been put in place to protect unions had not.  

Recent times have been marked by a union reluctance to engage in civil disobedience. The labour 

bureaucracy has retreated into legalisms, collective bargaining, and abandoning commitments to wide-

reaching struggles and protests. Few unions engage in civil disobedience anymore. The author believes 

this is a grave mistake. This acquiesce will prove to be the death of unions and the left. Civil 

disobedience is integral to the struggle against capital and the state. Very little will be accomplished on a 

go-forward basis unless unions have a leadership that is not fearful to lead and be antagonist of 

management and capitalism using civil disobedience. Those who are afraid to protest and challenge the 

law will never remake the law.  



Walter, Emily, “From Civil Disobedience to Obedient Consumerism? Influences of Market-

Based Activism and Eco-Certification on Forest Governance” (2003) 41 Osgoode Hall LJ 531 

The author critically examines the move away from traditional forms of civil disobedience (like protests) 

to market based movements (like boycotts and certification schemes). The analysis is conducted 

through the lens of the forestry industry, but its principles apply to a broad range of civil advocacy 

movements.  

Environmental non-profits and NGOs historically challenged the forestry industry through exerting 

pressure on public bodies. Protests and politically lobbying achieved some successes, but it was slow, 

limited, and was difficult to maintain public attention or support.  More recently, we have seen a shift to 

market based options. Environmental groups formed an eco-label that companies could acquire if they 

met certain logging standards. Through boycott campaigns, companies would realize the value of having 

the eco-certification standards, and would undertake steps to earn that label. This has been described as 

a purely private form of regulation. The environmental groups side-step the public sphere, create their 

own regulation standards, and activate consumers to demand those standards be met.  

There are many positive aspects of this eco-consumer based activism. It can regulate transnational 

companies in a way that domestic governments have been unable to accomplish. It avoids the 

bureaucratic red tape that bogs down legislative processes. It speaks the language of business, because 

the eco-label (or lack thereof) impacts their profits.  

However, the author also has some legitimate concerns about turning to market-based activism:  

- Not all government regulation dealt with forestry profits. Market-based regulations will only 

capture those which impact the bottom line for companies.  

- The market-based system puts power in the hands of consumers, not citizens. It does not hear 

the voice of persons unless they can exercise their opinion through purchasing.  

- This regulation presumes that people exercise their personal core democratic values through 

their purchasing habits. This is far from clear; people have a democratic identity that is different 

from their consumer identity.  

- A market-based approach tends to underplay the role that politics play in developing the eco-

standards themselves. The whole system does not work unless businesses are willing to take on 

the obligations to acquire an eco-label. This waters down the requirements for achieving the 

label. It is impossible to remove politics from the development of regulations, whether done in 

the public or private sphere.  

- It buys into neo-liberal philosophies that the market can fix everything at a time when 

governments are very willing to buy into this rhetoric. Private regulatory schemes are attractive 

to many governments, because it means that they can retreat from the picture and take on 

fewer obligations.  

Welters, Michael “Civil Disobedience and the Courts: The British Columbia Approach” (2003) 

12 J Env L&P 1.  



Civil disobedience has helped to achieve long-term change and justice. It is a strategy of change 

employed frequently in British Columbia environmental disputes. The government has adopted a policy 

in these cases to not invoke the Criminal Code, and rather have matters dealt with by way of injunction 

and contempt in civil court. This tactic removes many procedural fairness questions. In civil court, civil 

disobedience is often dealt with by reference to the rule of law, democracy, fears of anarchy, and the 

need for deterrence. These arguments do not persuade the author. Rule of law, as currently understood 

in Canadian law, is not an adequate justification for restricting civil disobedience. Moreover, civil 

disobedience is no illegitimate in a democracy, and anarchy is its likely result. Using deterrence as a 

sentencing principle in civil disobedience serves no one and is not likely to succeed. For all these 

reasons, the current approach to dealing with civil disobedience is fundamentally flawed.  

A new approach is needed. The author suggests that civil courts should refuse to issue injunctions when 

the Crown elects not to use the criminal law. The criminal law forum gives a voice to civil disobedients. 

Alternatively, the federal government could legislate that all civil disobedients tried for contempt of 

court be accorded full procedural protections. This may promote further discussion and creative 

solutions in dealing with civil disobedients.  

OTHER MATERIALS 

McGrady Q.C., Leo, “Guide to the Law of Protests in British Columbia” Cedar as Sister: 

Indigenous Law and the Common law of Protests (Vancouver, 2013) 

This is a practical guide for protesters on the law they should be aware of before engaging in any 

dissent/civil disobedience. This particular publication is focused on First Nations’ protests, but the 

principles are widely applicable to many movements. It is specific to British Columbia, but many of the 

common law principles and Criminal Code provisions are applicable across Canada.   

Our laws recognize the important role of civil disobedience and the right to protest.  The author 

endorses three qualities of civil disobedience: 

1. Always peaceful 

2. Engagers must be prepared to accept the penalty arising from breaking the law 

3. Purpose must be to expose the law breached as immoral or unconstitutional, in the hope that it 

will be repealed or changed 

After providing a list of recommended readings, the author moves through essential information for 

protesters engaged in demonstrations and acts of civil disobedience. 

Demonstrations 

 Protecting your identity: A protester is entitled to wear a mask to protect their identity. 

However, it has important drawbacks. Most notably, it is a crime to be disguised with the 

intention of committing a crime. This may make you a police target even if you do not intend to 

commit a crime. It is also a crime to take part in a riot while wearing a mask. This can negatively 



impact peaceful protesters if the protest quickly escalates. Wearing a mask may frighten other 

demonstrators.  

There are often undercover police intermingled with the crowd. They are often the most aggressive in 

the crowd and may be wearing masks as well. Youtube examples demonstrate how to react and 

recognize these undercover police officers.  

 What to bring to a demonstration: 

1. Pen and paper. If persons are arrested good to get their name and contact info 

2. Cameras / Video equipment : this can counter police versions of events. While police may 

object and attempt to take your equipment, recording a police officer is not a crime.  

3. Recorders  

4. Suitable Clothing (and especially shoes) should you need to run 

5. Water Bottles are helpful to bathe your eyes if tear gas is dispersed 

6. Prescription drugs (in original packaging) 

7. Identification (Some other protest strategies indicate you should leave identification at 

home. However, as a general rule, it is wise to have proper identification. It is also wise to 

write your friend/lawyer’s phone number on your arm in case you have to call) 

8. Cell phones: there are mixed views on bringing a cell phone to an event. Having a cell phone 

is very valuable for coordination, recording, etc. However, your cell phone may be seized, 

and searched incident to an arrest. If you take a cell phone, ensure there is nothing recorded 

on its memory before going to the demonstration.  

 What to leave at home: 

1. Address books, or anything with sensitive information 

2. Illegal drugs 

3. Anything that might be considered a weapon 

4. Take only one piece of photo ID 

 Watch what you say:  undercover police may be mingling with the crowd. If you notice 

undercover police, do not expose them by shouting about it (you could be charged with 

obstruction). Find discreet ways to inform the people around you. In addition, watch what you 

say on a cell phone – these conversations are easily intercepted.  

 Voluntary dispersal: always leave in groups following an event. People are often improperly 

targeted at the end of a demonstration, and this is especially so if they are alone.  

 Involuntary dispersal by riot police: You should make efforts to have the police disclose what 

they plan to use for crowd control.  

 If you are pepper sprayed, do not rub your eyes. You should thoroughly rinse your eyes 

with water.  

 If you are exposed to tear gas, move to a well ventilated area and face the wind with 

your eyes open. Do not rub your eyes. Have a friend rinse your exposed body parts with 

water.  

 Stun guns (electric shock guns) are often used, as are sonic guns (which emit a loud, 

painful sound) 



Social Media Censorship Controls: Law enforcement frequently speculate how social media censorship 

would help their ability to control crowds. Critiques of this view take the opinion that controlling social 

media may fuel additional unrest and make it more difficult for authorities to gather intelligence 

information. 

Legal Observers and Patrols: some members of the protest are designated as observers to shadow the 

police, and monitor police activities and conduct using cameras and video. It is a method that can 

control police misconduct and help create accountability. 

Prior contact with the police: It is generally worthwhile to have your organization contact the police to 

establish a relationship with them before engaging in a protest. However, you should be strategic about 

how much information you provide. Providing too much information can allow the police 

investigate/harass and intimidate protesters. This is not a universal experience, but something to be 

mindful of.  

Identifying yourself: At common law, no legal duty to identify yourself to the police. This right is waived 

if you are committing an offence. The law obliges you to identify yourself in the following situations 

pertinent to protesters: 

1. Generally, only if a police officer is in a position to arrest a person. 

2. When you have been lawfully arrested. Refusal can constitute obstruction of justice. 

3. If you are driving a motor vehicle. 

4. If there are reasonable grounds for believing you have contravened the Trespass Act. 

5. Pursuant to some municipal bylaws (for example, if found at night in a public park). 

It is very important to stay calm when asking police if you are under arrest. If you are loud and/or 

disruptive, you can be arrested for breaching thepeace. 

Police Surveillance 

Demonstrators should keep in mind that they are probably being monitored and/or videotaped during 

any demonstration. Assume your cell phone is wire tapped. Police used computer surveillance 

technology.   

All uniformed officers have to wear a badge bearing their identification or name. Undercover police are 

exempted from this regulation. If you feel a police officer is acting illegally, if possible try to photograph 

or get description of officer. 

Hijacking Your Protest 

Civil disobedience often attracts other, violent protesters. They often mask right before engaging in 

violent actions. There is speculation that sometimes these violent actors include undercover police 

officers. These activities frustrate and discredit the non-violent protesters. If you encounter these 

violent protesters: move physically away from them, clearly state in a loud voice that you disapprove of 



and are not part of the violence; consider using marshals around the perimeter of your group to ensure 

that violent protesters cannot intermingle and leave your group. 

Detention 

Persons in Canada have the right to be free from arbitrary detention. If you are detained by police, you 

must be advised of the reasons for that detention. A police officer may briefly detain you for 

investigative purposes, but must explain you of the reason for this detention. 

Arrest  

Demonstrators should be prepared for arrest. If arrested with a warrant, you are entitled to see the 

warrant. If you are arrested without a warrant if: 

 The police have reasonable grounds to believe that you have committed or are about to commit 

an indictable offence;  

 They see you committing a criminal offence; or 

 They have reasonable grounds to believe there is an outstanding warrant for your arrest 

If arrested, you have the right to remain silent. Ask to speak to a lawyer immediately. Legal aid and duty 

counsel can help you if you cannot afford a lawyer. The police must tell you what you are charged with. 

Most common charges 

 Mischief 

 Electronic civil disobedience/misheif  

 Assault 

 Obstructing a police officer 

 Causing a disturbance 

 Unlawful assembly 

Searches 

 Search incident to arrest: When conducting a lawful arrest without a warrant, police can search 

for weapons and evidence. They can arrest you and then search you, but they cannot arrest you 

just for the purpose of searching you. There must be a valid purpose for the search.  

 Search incident to investigative detention: only if police have reasonable grounds to suspect 

that you are connected with a crime and that the detention is necessary. It can be accompanied 

with a protective pat down search, which must be reasonably necessary in the circumstances. 

The detention and pat down must be conducted in a reasonable manner. Try to remember all 

the details of the police officer you are dealing with, including their name and badge number if 

possible. 

Three types of searches: 



1. Summary search: a “pat down” or frisking  

2. Strip search: a search involving the removal of clothing 

3. Body cavity search: physical inspection of the genital regions 

Generally, you can only be searched by someone of the same gender. Strip searches and body cavity 

searches must be conducted on reasonable and probable grounds – they cannot be conducted as a 

matter of routine policy. It is unreasonable to strip search a person detained for a short period of time 

for breaching the peace. 

Consequences of having a Criminal Record 

There is a difference between a finding of guilt and a conviction. If you are found guilty (or plead guilty), 

the court decides whether or not to enter a conviction. They may grant you an absolute or conditional 

discharge. If granted a discharge, you are not “convicted”, you should ask the police to destroy your 

records. There are numerous consequences (social and economic) of having a criminal record. You may 

encounter difficulty getting a job or travelling abroad. 

False imprisonment/False arrest 

While actions against the police are much more common in the US, it is possible in Canada to sue the 

police for false imprisonment/false arrest. It is also possible to sue the police for malicious prosecution. 

To do so, you must prove: 

 Proceedings were started by the defendant (in this case, the police or the Crown) 

 The proceedings terminated in favour of the claimant (in this case, you) 

 The proceedings were undertaken without reasonable or probable cause 

 The proceedings were motivated by malice, or a primary purpose other than carrying out the 

law 

Injunctions 

An injunction is a legal remedy granted by a court to prevent interference with the legal rights of a 

person, a company or the government. 

Injunctions are a powerful tool used by people engaged in civil disobedience, but also by companies or 

governments to stop protests. 

The fundamental question the court asks when it responds to a request for an injunction is whether the 

injunction is just and equitable in all the circumstances of the case. 

In order to be given an injunction, the applicant (in this case, a private company or the government) 

must prove three things: 

 A strong prima facie case. In other words, a preliminary assessment of the merits of the case 

must be made showing that there is a serious issue to be tried. 

 Irreparable harm will be suffered if the application is not granted. 



 An assessment of which party will suffer more as a result of granting or refusing the injunction. 

Contempt of Court 

Contempt is deliberate or willful disobedience of a court order. A person who violates an injunction can 

be charged with contempt. There is a difference between criminal and civil contempt. Criminal 

contempt will result when the conduct is so defiant that it would tend to bring the administration of 

justice into scorn. 

The test for criminal and civil contempt is the same, with the addition of the fourth factor below: 

1. Did the court issue an injunction prohibiting certain acts? 

2. Did the accused know about the terms of the injunction? 

3. Did the accused do one or more acts amounting to disobedience of one or more terms of the 

injunction? 

4. Did the conduct amount to a public defiance or violation so as to make the contempt criminal? 

Punishment is typically a fine. For criminal contempt, a jail sentence may also be imposed.  

Interference with Contractual Relations 

Protests disrupt the lives of working people and businesses. In such cases, the working people and/or 

businesses may bring a civil action against the protesters for interference with contractual relations. 

There are 5 components that must be satisfied for this claim to succeed: 

1. The existence of a valid and enforceable contract;  

2. Awareness by the defendants of that contract 

3. Breach of the contract procured by the defendant 

4. Wrongful interference; and  

5. Damage suffered by the plaintiff.  

This has been used against Greenpeace protesters by loggers in British Columbia. 

Increasingly, lawsuits or even the threat of lawsuits, are used to intimidate or deter protesters. 

Picketing and Leafleting  

Peaceful protesting and picketing are now permitted under the Charter as part of free expression. 

However, picketing that breaches the criminal law or amounts to torts (trespass, nuisance etc) is 

actionable. Picketing, in and of itself, is not wrongful.  

Leafletting with accurate, non-defamatory information is a protected exercise of free expression. An 

individual is free to communicate in a public or government place if the form of expression is compatible 

with the principal function or intended purpose of the place and does not deprive citizens of the 

effective operation of the government service or building.  



 Trespass  

The BC Land Act (Alberta, the Trespass to Premises Act RSA 2000, c T-7) sets out the trespass offences.  

You cannot trespass on a premises from which you’ve had notice not to trespass. This notice can be 

communicated verbally or through signage. A trespasser can be apprehended without a warrant.  

Post-9/11 Legislation 

Post-9/11 legislation has increased the powers of police, intelligence agencies, and customs officials to 

encroach on civil liberties and privacy rights.  Engaging in civil disobedience is substantially riskier in a 

post-9/11 world. The “war mentality” and the fight against terrorism has significantly eroded human 

rights.  

The new definition of terrorism criminalizes undertaking certain activities with a “political, religious, or 

ideological purpose”.  

The Public Safety Act amends the National Defence Act in a way that negatively impacts persons 

engaged in civil disobedience. The federal government can now, by order-in-council (at their leisure) 

establish “Controlled Access Zones”. It is extremely difficult to get judicial review of these zones.  

An Act to Amend the Criminal code is aimed at preventing organized crime. It also, however, permits 

police officers to violate the law and be immune from criminal liability. The officer must believe the 

conduct is reasonable and proportional to the offence being investigated, there must be no serious loss 

or damage to property; and there must be no intentional bodily harm. The act itself is not limited to 

organize crime contexts. It can be used in the context of demonstrations. 

The Act to Amend the Foreign Missions and International Organizations Act gives the RCMP primary 

responsibility to ensure security at intergovernmental conferences. It gives extraordinary new powers to 

the police to ensure security of an intergovernmental conference. 

Letter from Dr Martin Luther King Jr, “Letter from Birmingham Jail,” (16 April 1963) online 

at 

<http://kingencyclopedia.stanford.edu/kingweb/popular_requests/frequentdocs/birmingh

am.pdf> 

 

Nelson Mandela’s statement from the dock at the opening of the defence case in the Rivonia 

Trial (20 April 1964) online at < http://www.anc.org.za/show.php?id=3430> 
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