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“…although the liberal values underlying the criminal justice system provide the basis for 

responsibility and its universal application, they also ensure a certain level of protection for the 

accused or the offender against the punitive intervention of the State. This protection takes the 

form of principles of fundamental rights or legal safeguards which are claimed at different stages 

of the criminal justice process. Theoretically, this legal guarantee presumptively conveys more 

positive values by calling for a minimum or more moderate criminal law.”1 

                                                           
1
 Canada, Department of Justice, Moving Towards a Minimalist and Transformative Criminal Justice System: 

Essay on the Reform of the Objectives and Principles of Sentencing, Research and Statistics Division, by 
Marie-Eve Sylvestre (Ottawa, 2016) at p 6 [Sylvestre], online: 
<http://publications.gc.ca/collections/collection_2017/jus/J22-29-2017-eng.pdf>. 
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The criminal law is intended to ensure public safety by protecting society from those who violate 

the law. It also contains a series of safeguards, such as the presumption of innocence and the 

right to a fair trial, intended to ensure that individuals who are charged with or convicted of 

committing a criminal offence are protected from the abusive use of government power.  

This section examines specific provisions of Canadian criminal legislation that are intended to 

safeguard prisoners’ rights, but are often ineffective in doing so because of the manner in which 

they are applied. The focus is on police arrest, detention, and release; judicial interim release 

(bail); sentencing, in particular, mandatory minimum sentences; criminal records; mandatory 

minimum release and parole; and delay in the criminal justice system generally. 

A. POLICE ARREST, DETENTION, AND RELEASE 

1. Introduction 

An adult’s first point of contact with the criminal justice system is usually when he or she is under 

investigation or arrested by the police. 

The police have the power to detain individuals for investigative purposes, before deciding 

whether to arrest them. The investigation must be based on a reasonable suspicion that the 

particular individual is implicated in the criminal activity under investigation for it to be 

considered lawful. The police power to detain and the rights of persons detained are discussed in 

the Alberta Civil Liberties Research Centre resource, Justice, the Police and Human Rights.2 

The police have the power to arrest and detain individuals if there is a warrant for their arrest, or 

without a warrant. However, the Criminal Code3 directs the police not to arrest or detain a 

person without a warrant, unless the police have reasonable grounds to believe that arrest or 

detention is necessary in the public interest or that the person will fail to appear in court if 

released. If the police determine that a warrantless arrest and detention are necessary, the 

Criminal Code directs the police to release the person as soon as practicable with the least 

restrictions possible placed on their liberty. 

2. Forms of Release 

People who are arrested or detained by the police are released under various “forms of release”, 

some of which are more restrictive than others. All forms of release direct the person to appear 

in court (and may also direct a person to appear at a police station to be fingerprinted and 

photographed for identification purposes under the Identification of Criminals Act4) at a specified 

future time and place, and state that failure to appear, without a lawful excuse, is an offence and 

may result in a warrant being issued for their arrest. An “appearance notice” is a form of release 

                                                           
2
 Alberta Civil Liberties Research Centre, “Justice, the Police and Human Rights”, online: 

<http://www.aclrc.com/accessing-justice-and-the-police/?rq=detention>. 
3
 Criminal Code, RSC 1985, c C-46 [Criminal Code]. 

 
4
 Identification of Criminals Act, RSC 1985, c I-1. 

http://www.aclrc.com/accessing-justice-and-the-police/?rq=detention


Prisoners’ Rights in Alberta: Challenges and Opportunities 

VIII Criminal Law Safeguards Protecting Prisoners’ Rights 

 

 
Alberta Civil Liberties Research Centre 

CURRENT TO DECEMBER 2017 
 

3 

that simply directs a person to appear in court and is usually issued before a charge is laid. A 

“summons” is issued after a charge has been laid and directs a person to appear in court in 

respect of the charge. A “promise to appear” is a signed promise to appear in court, and to abide 

by any additional conditions imposed by the police and included in the document. A 

“recognizance” is similar to a promise to appear but requires the accused to pay a sum of money 

(if he or she fails to appear in court).5 If the person lives more than 200 kilometers from where 

they will have to appear in court, the person may be required to provide a cash deposit and 

acknowledge that it will be forfeited if the person fails to appear.6 

3. Legislation 

Sections 495 to 499, under Part XVI of the Criminal Code, set out the conditions that must be 

satisfied by the police in order to exercise a lawful arrest and detention, with and without a 

warrant, and the conditions under which a person can be released from police detention. 

Section 495(1) of the Criminal Code grants the police the power to arrest a person without a 

warrant, if the person has or the police have reasonable grounds to believe that the person has 

or will commit an indictable offence; is found committing any criminal offence; or if there is, or 

the police have reasonable grounds to believe that there is, a warrant for the person’s arrest. 

Section 495(2) prohibits a warrantless arrest for indictable offences under s 553 of the Criminal 

Code, all hybrid offences and all summary conviction offences, unless the police have reasonable 

grounds to believe that: (a) arrest may satisfy the public interest, or (b) the person will fail to 

attend court, if released. The public interest is to be determined by considering whether an arrest 

is required to: (a) establish the identity of the person, (b) secure or preserve evidence, or (c) 

prevent the continuation or repetition of an offence. If the police decide that a warrantless arrest 

is not required, section 496 of the Criminal Code states that the police “may issue an appearance 

notice” to the person. 

Section 497 of the Criminal Code governs the exercise of police discretion if they have arrested an 

individual without a warrant. Section 497(1) states that if the police arrest a person without a 

warrant, they must as soon as practicable either release the person with the intention of 

compelling their appearance under a summons, or issue an appearance notice to the person and 

then release them. Section 497(1.1) prohibits release under 497(1), only if the police have 

reasonable grounds to believe that: (a) it is necessary in the public interest to detain the person 

in custody (or to deal with the person under another provision of the Criminal Code), or (b) the 

person will fail to attend court, if released. The public interest is determined by considering the 

same three factors that are considered to determine whether a warrantless arrest is necessary, 

with the added consideration of whether the person should be detained to ensure the safety and 

security of any victim of, or witness to, the offence. 

                                                           
5
 G. T. Trotter, The Law of Bail in Canada,3rd ed. (Carswell, 2010) at p 6-11 [Trotter]. 

6
 Each form of release is defined in Part XVI, section 493 of the Criminal Code. 
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Section 498 of the Criminal Code governs the exercise of police discretion, if they have arrested 

an individual without a warrant and taken the person into custody. Section 498(1) states that in 

this case, for most offences, the police must as soon as practicable release the person with the 

intention of compelling their appearance under a summons, or on the person giving a promise to 

appear or entering into a recognizance. Section 498(1.1) mirrors the provisions of s 497(1.1) and 

prohibits release under section 498(1), only if the police have reasonable grounds to believe that: 

(a) detention is in the public interest or (b) the person will fail to attend court if released. The 

public interest is determined by considering the same four factors that are considered to 

determine whether a person who has been arrested without a warrant should be detained in 

custody. 

Section 499 of the Criminal Code governs the police discretion to release a person who has been 

arrested under a warrant.7 Unlike a warrantless arrest, it does not require, but does allow, the 

police to release a person arrested under one or more of the various forms of release. In 

addition, the police can require, as a condition of release, that the arrested person enter into an 

undertaking to abide by one or more conditions restricting their actions upon release. Section 

499(1) states that if the police have arrested a person and taken the person into custody under a 

warrant, for any offence other than one under s 522 (very serious offences that must be heard by 

a superior court Justice), the police may release the person, if the warrant has been endorsed by 

a justice, upon the person giving a promise to appear or entering into a recognizance. Section 

499(2) grants the police the additional power to require the person to enter into an undertaking, 

in order to be released, under which the person agrees to abide by one or more of the following 

conditions: (a) remain within the jurisdiction; (b) give notice of any change in address, 

employment or occupation; (c) abstain from communicating with specific persons including a 

victim or witness, or from going to specified places; (d) give up their passport; (e) abstain from 

possessing or surrender firearms; (f) report to the police or others at specified times; (g) abstain 

from consuming alcohol or controlled substances, or (h) comply with any other condition 

imposed to ensure the safety and security of any victim or witness.8  

Sections 499(3) and 503(2) of the Criminal Code provide procedures by which a person who has 

been released from police custody, under a form of release or undertaking, can apply to vary the 

conditions imposed. 

The failure of an arrested or detained person to abide by the terms imposed under the forms of 

release, or any of the foregoing conditions of an undertaking, is an offence, generally referred to 

as an “administration of justice offence”. 

                                                           
7
 A warrant may be a warrant for arrest or a warrant for committal. 

8
 Criminal Code, section 503. 
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4. Practice of Police Detention and Arrest 

There is little available information on how the police exercise their powers of arrest, detention, 

and release in practice. A 2012 report on the Canadian criminal justice system concluded that the 

police misunderstood and underused their authority to release and also that this was a 

contributing cause to the growing number of people being held in remand.9  

The 2014 report on the Canadian bail system by the Canadian Civil Liberties Association, Set Up to 

Fail, states that, at that time, there were no public reporting or a centralized databases recording 

the number and types of conditions imposed by police as a condition of release, but that the 

frequent presence of minor cases in bail court suggested that the police were unnecessarily 

arresting and detaining people.10  

B. JUDICIAL INTERIM RELEASE (RELEASE ON BAIL) 

“In many courts across the country, … the bail system is operating in a manner that is contrary to 

the spirit – and, at times, the letter – of the law. Legally innocent individuals are processed 

through a bail system that is chaotic and unnecessarily risk-averse and that [sic] proportionately 

penalizes – and frequently criminalizes – poverty, addiction and mental illness. Canadian bail 

courts regularly impose abstinence requirements on those addicted to alcohol or drugs, 

residency conditions on the homeless, strict check-in requirements in difficult to access locations, 

no-contact conditions between family members, and rigid curfews that interfere with 

employment and daily life. Numerous and restrictive conditions, imposed for considerable 

periods of time, are setting people up to fail – and failing to comply with a bail condition is a 

criminal offence, even if the underlying behaviour is not otherwise a crime.” 11 

Criminal Code provisions require that bail hearings be held within a very short time period after a 

person is arrested and include safeguards to protect an accused person’s presumption of 

innocence and liberty interests unless and until they are found guilty in a court of law.  

1. Legislation 

Section 503 stipulates that a person detained in police custody must be brought before a justice 

for a bail hearing without unreasonable delay and in any event, within 24 hours if a justice is 

available or as soon as is practicable if one is not. Section 520(4) specifies that a bail hearing may 

not be adjourned for more than three clear days unless the accused consents. Section 515 

presumes that an accused should be released from detention without conditions while awaiting 

trial. 

                                                           
9
 Victoria, The Fourth National Criminal Justice Symposium (Re-inventing Criminal Justice: Final Report, 

2012) at 2.  
10

 Canadian Civil Liberties Association and Education Trust, “Set Up to Fail: Bail and the Revolving Door of 

Pre-trial Detention” (2014) at p 23-24 [Set up to Fail] online: <http://www.scc-csc.ca/cso-dce/2017SCC-
CSC27_1_eng.pdf)>. 
11

 Set Up to Fail at p 1. 

http://www.scc-csc.ca/cso-dce/2017SCC-CSC27_1_eng.pdf
http://www.scc-csc.ca/cso-dce/2017SCC-CSC27_1_eng.pdf
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Section 515(1) of the Criminal Code states that the justice hearing an application for bail 

“shall…order…that the accused be released on his giving an undertaking without conditions”, 

unless the accused pleads guilty, or the prosecutor shows cause why the detention of the 

accused in custody is justified. Section 515(10) states that detention in custody pending trial or 

requiring conditional release prior to trial is only justified where it is necessary:  

(1) to ensure the accused attends trial;  

(2) for the protection or safety of the public based on the “substantial likelihood” that the 

accused will commit an offence or interfere with the administration of justice if not 

detained; or  

(3) to “maintain confidence in the administration of justice”, which includes: 

 a consideration of the apparent strength of the Crown’s case;  

 the gravity of the offence;  

 the circumstances surrounding the commission of the offence, including 

whether a firearm was used; and  

 the potential sentence if the accused is found guilty. 

If the prosecutor shows that conditional release is appropriate, section 515 requires the Court to 

order the release of the accused under the least restrictive conditions, which increase 

incrementally, and require the crown prosecutor to demonstrate why the less onerous form of 

release is inappropriate before the justice can impose the subsequent, more restrictive, form of 

release. This process is referred to as the “ladder approach.”12 Section 515(2) states that a justice 

is to release an accused under the following forms of release, from least to most restrictive: 

(a) an undertaking with such conditions as the justice directs;  

(b) a recognizance, without sureties,13 but without deposit of money or other valuable 

security;  

(c) a recognizance, with sureties, but without deposit of money or other valuable 

security;  

(d) with the consent of the prosecutor, a recognizance, without sureties, and the deposit 

of money or other valuable security; or  

                                                           
12

 R v Anoussis, 2008 QCCQ 8100 (CanLII) at para 23, online: <http://canlii.ca/t/20xr8>.  
13

 A surety is an individual who supervises the accused and ensures that the accused remains faithful to his 
or her pledge to the court to appear for trial: Trotter at pp 6-11. 

http://canlii.ca/t/20xr8
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(e) if the accused is not ordinarily resident in the province or resides more than 200 

kilometres away from the place where they are in custody, a recognizance, with or 

without sureties, and the deposit of money or other valuable security. 

Section 515(4) states that a justice may also impose one or more requirements as a condition of 

release on bail. These conditions are almost identical to those that the police can impose as a 

condition of release from police custody under s 499(2). 

2. Practice of Bail Generally 

Despite the foregoing Criminal Code requirements that bail hearings be conducted in a short 

period after an accused is arrested and that an accused be released on bail under the least 

restrictive means possible, this is not how bail proceedings are being conducted in practice. 

Research done by the Canadian Civil Liberties Association for its report, Setup to Fail, reveals 

numerous problems with how Canadian bail practices are being conducted and how this infringes 

the rights of accused persons and contributes to exploding remand populations in the provinces 

and territories. The study found, among other things, that bail cases are frequently adjourned 

resulting in delayed processes. One study conducted in five Canadian jurisdictions in 2013, 

showed that on average, 54% of all bail cases were adjourned on each day that proceedings were 

observed. It found that risk aversion characterizes the exercise of discretion at all stages of the 

bail decision-making process and has contributed to a “culture of adjournments.” It found that 

legislative reforms have resulted in onerous release orders (including the high use of sureties, 

multiple release conditions, and monetary assurances) being imposed on accused persons who 

are not detained. It also found that accused prisoners were pleading guilty to offences they may 

not have committed in order to be released from remand or avoid incarceration under provisions 

imposing a mandatory minimum period of incarceration. These and other violations of prisoners’ 

rights resulting from how release on bail happens in practice are discussed in more detail below 

under the discussion of the effect of mandatory minimum sentences on prisoners’ rights. A 

number of other reviews of bail systems have revealed similar problems.14  

3. Alberta Bail Practice 

In February 2016, the Alberta government commissioned the report, Alberta Bail Review,15 to 

examine specific aspects of the administration of Alberta’s bail system. The Report revealed that 

                                                           
14

 Ontario, Ministry of the Attorney General, Bail and Remand in Ontario, by Raymond E. Wyant (2016), 
online: https://www.attorneygeneral.jus.gov.on.ca/english/about/pubs/wyant/index.html;   
Nicole Myers, “Eroding the Presumption of Innocence: Pre-trial detention and the use of conditional 
release on bail” (2016) 57:3 British Journal of Criminology, online:  
http://bjc.oxfordjournals.org/content/early/2016/01/29/bjc.azw002.full?sid=4729ec95-a795-4799-b402-
594340db6ebf; Cheryl Webster, “Broken Bail in Canada: How We Might Go About Fixing It” (2015), online: 
https://www.scribd.com/document/307198427/Broken-Bail-in-Canada-How-We-Might-Go-About-Fixing-It.  
15

 Alberta, Justice and Solicitor General, Alberta Bail Review: Endorsing a Call for Change, by Nancy L. Irving 
(2016) at 37 [Alberta Bail Review], online: https://open.alberta.ca/dataset/2532e913-c5c6-4316-842d-
b1cf39217994/resource/4c134128-7c59-4057-8fdd-dbd0ce0a9ae8/download/AlbertaBailReview-
REPORT.pdf 

https://www.attorneygeneral.jus.gov.on.ca/english/about/pubs/wyant/index.html
http://bjc.oxfordjournals.org/content/early/2016/01/29/bjc.azw002.full?sid=4729ec95-a795-4799-b402-594340db6ebf
http://bjc.oxfordjournals.org/content/early/2016/01/29/bjc.azw002.full?sid=4729ec95-a795-4799-b402-594340db6ebf
https://www.scribd.com/document/307198427/Broken-Bail-in-Canada-How-We-Might-Go-About-Fixing-It
https://open.alberta.ca/dataset/2532e913-c5c6-4316-842d-b1cf39217994/resource/4c134128-7c59-4057-8fdd-dbd0ce0a9ae8/download/AlbertaBailReview-REPORT.pdf
https://open.alberta.ca/dataset/2532e913-c5c6-4316-842d-b1cf39217994/resource/4c134128-7c59-4057-8fdd-dbd0ce0a9ae8/download/AlbertaBailReview-REPORT.pdf
https://open.alberta.ca/dataset/2532e913-c5c6-4316-842d-b1cf39217994/resource/4c134128-7c59-4057-8fdd-dbd0ce0a9ae8/download/AlbertaBailReview-REPORT.pdf
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the Alberta bail system was also operating, in many respects, in a manner that failed to respect 

the rights of accused persons and made 31 recommendations for change.  

The Alberta government has implemented the first recommendation of the Alberta Bail Review, 

which was for crown prosecutors to replace police officers as presenters at all bail hearings. It is 

beyond the scope of this report to assess how many of the other recommendations have been 

implemented and how this has affected the current practice of bail in the province. However, the 

recent Supreme Court case in Antic, discussed below, found that Canadian bail practices continue 

to operate in a manner that disregards the safeguards intended to protect prisoners’ rights 

during bail proceedings. 

4. Case Law 

The Report, Setup to Fail, and other studies referenced in this report discuss the case law under 

which accused prisoners have challenged the constitutionality of various bail practices and 

decisions, and it is recommended that these studies be consulted. 

In its 2017 decision in R v Antic,16 the Supreme Court made several strong statements regarding 

the need for reform of the justice system policy and practice surrounding bail and provided 

national guidance on how bail should be approached, providing 11 principles and guidelines to be 

applied in contested bail hearings. The central issue in Antic was the constitutional validity of 

section 512(2)(e) of the Criminal Code, which permits a justice to impose a combination of a 

surety plus a cash deposit for the release of an accused who does not ordinarily reside within 200 

km of the place where he or she is in custody. The Supreme Court overturned the decision of a 

lower court that struck down section 512(2)(e) on the basis that it violated the prisoner’s right 

not to be denied reasonable bail without just cause under Charter section 11(e). The court found 

it unnecessary to address the issue of the constitutional validity of section 512(2)(e) based on its 

ruling that the lower court had misapplied the bail provisions and therefore wrongly concluded 

that the provision had the effect of denying the accused bail.   

The court directed that bail determinations must be considered in the constitutional context in 

which the relevant Criminal Code provisions sit, including section 11(e) of the Charter:17  

Before proceeding, I must mention that the expression "just cause" is used in two senses in 

the bail context. First, as used in s. 11(e) of the Charter, "just cause" relates to the 

circumstances in which denying bail is constitutional: an accused has a constitutional 

entitlement to be granted bail unless there is "just cause" to deny it. 

Second, the expression "just cause" is also commonly used to describe the statutory 

grounds that justify the pre-trial detention of an accused. These grounds, which are 

enumerated in s 515(10) of the Code, are a flight risk, public safety and public confidence 

                                                           
16

 R v Antic, 2017 SCC 27 (CanLII) [Antic], online: <http://canlii.ca/t/h41w4>  
17

 Antic at paras 33 and 34. 

http://canlii.ca/t/h41w4
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in the administration of justice. In most cases, it is presumed that the accused should be 

released, and he or she will not be detained unless the Crown can show on the basis of 

these statutory criteria that detention is warranted. [Emphasis added] 

The Court stated that the “ladder principle”, which directs that a justice not order a more 

onerous form of release unless the Crown satisfies its onus of showing why a less onerous form is 

not appropriate, must be adhered to strictly. It stated that an accused should never find it 

necessary to plead guilty to secure release nor suffer needlessly on being released. The Court 

went on to direct that the following principles and guidelines be adhered to when applying the 

bail provisions in a contested hearing:18  

(a) Accused persons are constitutionally presumed innocent, and the corollary to the 

presumption of innocence is the constitutional right to bail. 

(b) Section 11(e) guarantees both the right not to be denied bail without just cause and the 

right to bail on reasonable terms. 

(c) Save for exceptions, an unconditional release on an undertaking is the default position 

when granting release: s. 515(1). 

(d) The ladder principle articulates the manner in which alternative forms of release are to be 

imposed. According to it, “release is favoured at the earliest reasonable opportunity and, 

having regard to the [statutory criteria for detention], on the least onerous grounds”: 

Anoussis, at para. 23. This principle must be adhered to strictly. 

(e) If the Crown proposes an alternative form of release, it must show why this form is 

necessary. The more restrictive the form of release, the greater the burden on the accused. 

Thus, a justice of the peace or a judge cannot impose a more restrictive form of release unless 

the Crown has shown it to be necessary having regard to the statutory criteria for detention. 

(f) Each rung of the ladder must be considered individually and must be rejected before 

moving to a more restrictive form of release. Where the parties disagree on the form of 

release, it is an error of law for a justice or a judge to order a more restrictive form of release 

without justifying the decision to reject the less onerous forms. 

(g) A recognizance with sureties is one of the most onerous forms of release.  A surety should 

not be imposed unless all the less onerous forms of release have been considered and 

rejected as inappropriate. 

(h) It is not necessary to impose cash bail on accused persons if they or their sureties have 

reasonably recoverable assets and are able to pledge those assets to the satisfaction of the 

court to justify their release. A recognizance is functionally equivalent to cash bail and has the 

                                                           
18

 Antic at para 68. 
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same coercive effect. Thus, under s. 515(2)(d) or s. 515(2)(e), cash bail should be relied on 

only in exceptional circumstances in which release on a recognizance with sureties is 

unavailable. 

(i) When such exceptional circumstances exist and cash bail is ordered, the amount must not 

be set so high that it effectively amounts to a detention order, which means that the amount 

should not be beyond the readily available means of the accused and his or her sureties. As a 

corollary to this, the justice or judge is under a positive obligation, when setting the amount, 

to inquire into the ability of the accused to pay. The amount of cash bail must be no higher 

than necessary to satisfy the concern that would otherwise warrant detention and 

proportionate to the means of the accused and the circumstances of the case.  

(j) Terms of release imposed under s. 515(4) may “only be imposed to the extent that they are 

necessary” to address concerns related to the statutory criteria for detention and to ensure 

that the accused can be released. They must not be imposed to change an accused person’s 

behaviour or to punish an accused person. 

(k) Where a bail review is applied for, the court must follow the bail review process set out in 

St-Cloud. 

The Court also cautioned that when the Crown and the prisoner negotiate a plan of release (a 

plea bargain), although the foregoing principles and guidelines do not apply strictly and the 

judiciary should not routinely second-guess plea agreements, the judiciary does have the 

discretion to reject a plea bargain, if not premised on the statutory criteria for detention and the 

legal framework for release.19 

 

C. SENTENCING 
 

“In our society, the legitimacy of the State’s power to punish is based on one of the following two 

justifications: first, we punish because it is useful and only insofar as it is useful in promoting 

general welfare—utilitarianism; and second, we punish because the offender deserves it and only 

insofar as the punishment is rightly deserved—retributivism.….. 

… we would point out that the two main sentencing theories mentioned above include a principle 

of moderation in criminal justice matters. Therefore, punishment should be meted out only when 

it is useful to do so, and only insofar as it is rightly deserved. However…. these moderate 

principles are often sidelined in favour of repressive principles and should once again become the 

                                                           
19

 Antic at para 69. 
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central focus of analysis. Moreover, fundamental rights have only had a minimal influence at the 

sentencing stage….20  

1. Purpose and Principles of Sentencing 

Part XXIII of the Criminal Code sets out the purpose and principles of sentencing, the first 

codification under Canadian criminal law. It became part of the Criminal Code in 1995 in response 

to a call for sentencing reform and was the product of extensive study. In October 2016, Anthony 

Doob, a highly respected Canadian criminologist, published A Values and Evidence Approach to 

Sentencing Purposes and Principles,21 which provides a detailed account of the history and 

current state of sentencing law in Canada. 

The fundamental purpose of sentencing, pursuant to section 718 of the Criminal Code, is to 

“protect society and to contribute, along with crime prevention initiatives, to respect for the law 

and the maintenance of a just, peaceful and safe society by imposing just sanctions” that meet 

one or more of the following objectives: (a) denunciation; (b) deterrence; (c) separation of 

offenders from society; (d) rehabilitation; (e) reparation; and (f) promotion of a sense of 

responsibility and acknowledgment of the harm done by offenders. All objectives are of equal 

value, except for sentencing in respect of offences against children, peace officers or other justice 

system participants; or on-duty law enforcement animals or military animals, in which case 

denunciation and deterrence are to be given primary consideration, pursuant to sections 718.01, 

718.02 and 718.03, respectively. 

The fundamental principle of sentencing is proportionality. Section 718.1 requires that the 

sentence be “proportionate to the gravity of the offence and the degree of responsibility of the 

offender.” 

The other principles of sentencing, enumerated in section 718.2 state that: (a) sentences be 

increased or reduced to account for aggravating or mitigating circumstances of the offence or the 

offender, which should include consideration of the eight circumstances specified in section 

718.2(b); (b) offenders be treated alike (the parity principle); (c) combined consecutive sentences 

not be unduly harsh (totality principle); (d) liberty should not be deprived, if less restrictive 

sanctions may be appropriate in the circumstances; (restraint principle), and (e) all available 

sanctions, other than imprisonment, that are reasonable and consistent with the harm done to 

victims or to the community, be considered for all offenders, particularly Aboriginal offenders 

(restraint principle). 

                                                           
20

 Sylvestre at p 4. 
21

 Canada, Department of Justice, A Values and Evidence Approach to Sentencing Purposes and Principles, 
by Anthony Doob (2016), online: http://www.justice.gc.ca/eng/rp-pr/jr/vea-avp/index.html. 
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In R v Ipeelee,22 the Supreme Court stated that the proportionality principle contains two equally 

important requirements, each tied to the fundamental purpose of sentencing and each 

supporting other principles of sentencing:  

The fundamental principle of sentencing (i.e., proportionality) is intimately tied to the 
fundamental purpose of sentencing — the maintenance of a just, peaceful and safe 
society through the imposition of just sanctions. Whatever weight a judge may wish to 
accord to the various objectives and other principles listed in the Code, the resulting 
sentence must respect the fundamental principle of proportionality. Proportionality is 
the sine qua non of a just sanction. First, the principle ensures that a sentence reflects 
the gravity of the offence. This is closely tied to the objective of denunciation. It 
promotes justice for victims and ensures public confidence in the justice system.  

Second, the principle of proportionality ensures that a sentence does not exceed what 
is appropriate, given the moral blameworthiness of the offender. In this sense, the 
principle serves a limiting or restraining function and ensures justice for the offender. In 
the Canadian criminal justice system, a just sanction is one that reflects both 
perspectives on proportionality and does not elevate one at the expense of the other. 
[Quotes and cites omitted] 

2. Sentences 

This section focuses on mandatory minimum sentences (MMS) and court cases in which it has 

been argued that such sentences violate prisoners’ rights.  However, it is helpful to understand 

MMS in the context of the other types of sentences that could otherwise be awarded under the 

Criminal Code, if MMS were not required. The Criminal Code imposes incarceration and, in some 

cases, indeterminate sentences for very serious offences but also makes provision for sentences 

other than incarceration. 

Alternative measures sentences are provided for under sections 716 and 717 of the Criminal 

Code, which provide that, in certain circumstances, convicted prisoners can be diverted from the 

criminal court system and ordered to perform or participate in alternative measures programs, 

for example, community service work or participation in victim/offender reconciliation programs. 

Alternative measures programs focus more on restitution and rehabilitation and divert prisoners 

away from the correctional system. The circumstances under which alternative measures will be 

considered and ordered are set out in the Alberta Crown Prosecutor’s Manual.23 

Absolute or conditional discharges can be ordered under section 730 of the Code. Fines or 

forfeitures may be ordered under section 734. Restitution may be ordered under section 737. 

One form of restitution that a sentencing court can impose is a victim surcharge, which is used by 

the provinces and territories to help fund programs and services for victims of crime. Prisoners 

                                                           
22

 R v Ipeelee, 2012 SCC 13 (CanLII), at para 37 [Ipeelee], online: <http://canlii.ca/t/fqq00>. 
23

 Alberta, Justice and Solicitor, General Crown Prosecutors Manual – Adult Alternative Measures, online:  
<https://justice.alberta.ca/programs_services/criminal_pros/crown_prosecutor/Pages/AdultAlternativeMe
asuresProgram.aspx>. 

http://canlii.ca/t/fqq00
https://justice.alberta.ca/programs_services/criminal_pros/crown_prosecutor/Pages/AdultAlternativeMeasuresProgram.aspx
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may be ordered to enter into a recognizance.  The effect and enforcement of a recognizance is 

dealt with in Part XXV of the Criminal Code. 

Conditional sentences are authorized under section 742.1 of the Criminal Code and allow 

prisoners serving sentences of less than two years to serve their sentences under community 

supervision instead of in a correctional institution. A number of prerequisites must be met before 

a court can impose a conditional sentence, including that the court be satisfied that the 

imposition of a conditional sentence would not endanger the safety of the community, would be 

consistent with the fundamental purpose and principles of sentencing and that the offence does 

not belong to more serious categories of offences set out in section 742.1. Conditional sentences 

are intended to reduce admissions to prison if the prisoner is deemed not to be a danger to the 

community.24  

Prisoners found to be dangerous and long-term offenders commit more serious crimes and must 

receive sentences of more than two years, which means that they are under the supervision of 

federal corrections.25 A person must be designated a dangerous offender by a sentencing judge if 

the requirements under section 753 of the Code are satisfied. Dangerous offenders receive an 

indefinite prison sentence with limited eligibility for parole. It is an extreme sanction.  

3. Sentencing Statistics 

The Statistics Canada 2017 Report, Sentencing in Canada, tracks sentencing trends over the 

decade between 2001/2001 and 2013/2014.26 The most common type of sentence imposed 

over that decade was probation, imposed in 43% of cases. The median length of probation 

imposed was 365 days (although much longer probationary periods were imposed for more 

serious crimes). The second most common sentence imposed was a custodial sentence, 

imposed in 37% of cases. The median length of custody imposed was 30 days. In 81% of cases, 

with the exception of attempted murder and homicide, the custodial sentence imposed was 

six months or less, and only 3% of custodial sentences were for two years or more. This means 

that most prisoners are incarcerated in provincial/territorial correctional institutions since 

custody and prison terms of less than two years are supervised by provincial/territorial 

corrections. 

                                                           
24

 Canada, Statistics Canada, The Future of Conditional Sentencing: Perspectives of Appellate Judges by 
Julian V. Roberts and Allan (2004) online: http://www.justice.gc.ca/eng/rp-pr/csj-sjc/ccs-
ajc/rr04_8/rr04_8.pdf.        
25

 Criminal Code, Part XXIV. 
26

 Sentencing statistics in this section are from Canada, Department of Justice, Just Facts – Sentencing in 
Canada (2017) [2017 Statistics Canada – Sentencing in Canada], online: <http://www.justice.gc.ca/eng/rp-
pr/jr/jf-pf/2017/jan01.html. 

http://www.justice.gc.ca/eng/rp-pr/csj-sjc/ccs-ajc/rr04_8/rr04_8.pdf
http://www.justice.gc.ca/eng/rp-pr/csj-sjc/ccs-ajc/rr04_8/rr04_8.pdf
http://www.justice.gc.ca/eng/rp-pr/jr/jf-pf/2017/jan01.html
http://www.justice.gc.ca/eng/rp-pr/jr/jf-pf/2017/jan01.html
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4. Mandatory Minimum Sentences 

a. Meaning 

Mandatory minimum sentences are attached to certain types of criminal offences and require 

a judge imposing a sentence for that offence to sentence the offender to a term of 

imprisonment (incarceration) for at least the length of time specified in the MMS provision.  

Mandatory minimum sentences are a type of mandatory minimum punishment. Such 

punishments have been part of the Criminal Code since it was first enacted in 1892, but they 

have been steadily increasing in number and duration since 1995, particularly during the 

period from 2006 to 2015 as result of the federal government’s crime-control approach to 

criminal law advanced during that period.27 

Mandatory minimum punishment provisions prohibit a judge from imposing a punishment 

that is less than a specified mandatory minimum, despite the fact that a consideration of the 

purpose and principles of sentencing would justify a lesser sentence. A mandatory minimum 

punishment can only be avoided if the court determines that imposition of the sentence 

would violate a prisoner’s constitutional rights, for example, if it would constitute cruel and 

unusual punishment contrary to section 12 of the Charter.28 

There are other types of mandatory minimum punishments imposed under criminal law 

statutes. These include restrictions on the circumstances under which a prisoner can be 

sentenced to punishment that does not include incarceration, for example, a conditional 

sentence, and restrictions on the granting of pardons (record suspensions). Two other forms 

of mandatory minimum punishments briefly discussed here because they are often referred 

to in court decisions and literature on prisoners’ rights are mandatory minimum reductions in 

sentences that can be granted to credit a prisoner for time spent in pre-sentence custody and 

mandatory minimum fines.  

Criminal law statutes contain provisions requiring a fine to be imposed or a mandatory minimum 

fine be imposed. Victim surcharges are one type of mandatory minimum fine. Victim surcharges 

became mandatory minimum fines in 2013 when the federal government enacted the Increasing 

Offenders’ Accountability for Victims Act.29 This enactment amended section 737(1) of the 

Criminal Code to make it mandatory that a person convicted of an offence under the Criminal 

Code, or the Controlled Drugs and Substances Act, pay a “victim surcharge” in addition to any 

other punishment imposed. Prior to the amendment, section 737(1) gave the court discretion to 

exempt a prisoner from the surcharge if the offender established that the offender or his or her 

                                                           
27

 British Columbia Civil Liberties Association, “More Than We Can Afford: The Costs of Mandatory 
Minimum Sentencing” (2014) at pp 8-11 [Costs of MMS], online: <https://bccla.org/wp-
content/uploads/2014/09/Mandatory-Minimum-Sentencing.pdf>. 
28

 Costs of MMS at pp 8-10. 
29

 Increasing Offenders’ Accountability for Victims Act, SC 2013, c 11. 

https://bccla.org/wp-content/uploads/2014/09/Mandatory-Minimum-Sentencing.pdf
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dependants would suffer undue hardship if payment of the victim surcharge was required. Some 

sentencing courts have responded, when faced with impoverished prisoners, by refusing to 

impose the surcharge, imposing payment deadlines many years into the future or imposing 

miniscule surcharges. A number of these decisions have been overturned by courts of appeal.30 

The Supreme Court has recently granted leave to appeal four such decisions challenging the 

constitutionality of section 737 on the basis that it infringes prisoners’ section 7, 12 and 15 

Charter rights.31 

The circumstances in which MMS are imposed depend on the type of offence and the 

circumstances under which the offence is committed. Criminal Code provisions can impose 

MMS: (1) in all circumstances; (2) for a second, third or subsequent offence; or (3) for hybrid 

offences when the Crown elects to proceed by way of indictment. Most are a combination of 

the three. Several offences also require a MMS to be imposed where certain aggravating 

factors exist, including circumstances where a firearm is used to commit the offence, the 

crime is connected to a criminal organization, or the offence involves a sexual offence in 

relation to a child.32 

b. Historical perspective 

Mandatory minimum sentences have been the subject of debate in Canada and internationally 

for decades. Despite the opposition to MMS, they have remained part of Canadian criminal law 

and policy makers and legislators have historically advanced a number of rationales in support of 

them. Critics of MMS challenge these rationales and point to other ways in which MMS unfairly 

and negatively affect prisoners’ rights, the criminal justice system and society as a whole. 

Since 2005, both the number of offences under which a MMS is imposed and the length of the 

MMS imposed have increased substantially as the result of the enactment of several pieces of 

federal legislation, and in particular the 2012 Safe Streets and Communities Act.33 A 2017 

Statistics Canada report studying offences imposing MMS found that, between 2000/2001 and 

2013/2014, the number of cases heard that involved an offence subject to a MMS increased 

103%, from 1,838 to 3,742 cases. The largest one-year increase occurred between 2011/2012 

                                                           
30

 Sean Kilpartrick “Supreme Court to examine constitutionality of victim surcharges” Globe and Mail ( 
2017), online: <https://www.theglobeandmail.com/news/national/supreme-court-to-look-at-
constitutionality-of-victim-surcharges/article35111736/>. 
31

 Larocque v R, 2017 CanLII 78700 (SCC), online: <http://canlii.ca/t/hnw24>; Eckstein v R, 2017 CanLII 
78702 (SCC), online: <http://canlii.ca/t/hnw22>; Tinker v R, 2017 CanLII 78697 (SCC), online: 
<http://canlii.ca/t/hnw20>; Alex Boudreault v R,  2017 CanLII 31529 (SCC), online: 
<http://canlii.ca/t/h3xxk>.    
32

 Costs of MMS at p 14. 
33

 Safe Streets and Communities Act, SC 2012, c 1. 

https://www.theglobeandmail.com/news/national/supreme-court-to-look-at-constitutionality-of-victim-surcharges/article35111736/
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and 2012/2013, which coincides with the enactment of the Safe Streets and Communities 

Act.34 

c. Do Mandatory Minimum Sentences Advance the Purpose and Principles of 

Sentencing? 

There is considerable disagreement about whether MMS advance the purpose and principles 

of sentencing.  

(i) Denunciation 

A MMS is said to meet the objective of denunciation, which expresses society’s disapproval of 

the crime that has been committed, by imposing harsher sentences for more serious crimes. 

Critics of MMS refer to studies showing that while MMS appeal to the public in principle, 

people favour more proportionate sentences when faced with actual cases and the 

circumstances of offenders who commit them, especially if the offender has committed a non-

violent offence.35 

(ii) Deterrence 

Sentences of greater severity and length are said to act as a deterrent to potential criminals. It 

is argued that the harsher the sentence, the more likely it is that potential offenders will be 

deterred from committing crimes and that offenders who have served a harsh sentence will 

be deterred from reoffending, resulting in a decreased rate of recidivism. Critics point to a 

considerable body of research that concludes that there is no evidence that mandatory 

minimum penalties deter crime36 and that an over-emphasis on deterrence takes focus and 

resources away from other more effective strategies that have proved to decrease recidivism, 

such as, rehabilitation and treatment.37 

(iii) Public Confidence in the Justice System 

A MMS is said to enhance public confidence in the justice system by making the process of 

sentencing more transparent and responding to public concerns that the law and the courts 

have been too lenient on offenders for some serious offences. Critics of MMS respond by 

referring to public opinion research that suggests that the public is concerned that offenders 

receive a just sentence as opposed to a harsh sentence.38 

                                                           
34

 2017 Statistics Canada – Sentencing in Canada; see also Canada, Statistics Canada, Mandatory minimum 
penalties: An analysis of criminal justice system outcomes for selected offences, by Mary Allen (2017), 
which examines the characteristics and outcomes of cases in adult criminal courts for some of the offences 
that were subject to changes in MMP legislation enacted from 2005 to 2012. 
35

 Costs of MMS at p 25. 
36

 Costs of MMS at p 23. 
37

 Costs of MMS at pp 25 – 26. 
38

 Costs of MMS at p 25. 
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(iv) Disproportionate Sentences 

The loss of judicial discretion to reduce the burden of penalties for minor offences or in 

special circumstances can result in disproportionate sentences. The Supreme Court 

recognized this in R v Nur,39 where it ruled that the three-year mandatory minimum sentence 

for possession of a prohibited firearm under section 95 of the Criminal Code could constitute 

cruel and unusual punishment, as it might lead to grossly disproportionate sentences in 

reasonably foreseeable instances. 

In R v Lloyd,40the Supreme Court ruled that MMS are vulnerable to constitutional challenge:  

As I have already said, in light of Nur, the reality is this: mandatory minimum sentences 
that, as here, apply to offences that can be committed in various ways, under a broad 
array of circumstances and by a wide range of people are vulnerable to constitutional 
challenge. This is because such laws will almost inevitably include an acceptable 
reasonable hypothetical for which the mandatory minimum will be found 
unconstitutional. If Parliament hopes to sustain mandatory minimum penalties for 
offences that cast a wide net, it should consider narrowing their reach so that they only 
catch offenders that merit the mandatory minimum sentences. 

(v) Transfer of Discretion to Crown Prosecutors  

Plea bargaining during sentencing can result in the unconstitutional transfer of discretion from 

the judiciary to the crown, which can be used coercively against an accused prisoner, 

especially where the offence carries a MMS.41 This can occur when the offence is a hybrid 

offence that imposes a MMS if the Crown elects to proceed by indictment but not if it elects 

to proceed summarily, and the Crown agrees to proceed summarily if the prisoner agrees to 

enter a guilty plea. Alternatively, when a prisoner is charged with multiple offences, one or 

more of which carries a MMS, the Crown can agree to drop the charges for offences imposing 

a MMS in exchange for the prisoner pleading guilty to a lesser offence that does not carry a 

MMS. In both cases, prisoners may plead guilty to offences for which they are not guilty in 

order to avoid being imprisoned for offences carrying a MMS, or to avoid being held in 

remand until the matter is tried. Research indicates that plea bargaining is more likely to occur 

in respect of sentences carrying a MMS, and that MMS cause Crown and defence counsel to 

enter into agreements that they would otherwise avoid.42 

The legislation grants sentencing power to the judiciary who are independent of government, 

have the power to ensure that government actors comply with the law, provide reasons for 
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 R v Nur, 2015 SCC 15 (CanLII), online:  <http://canlii.ca/t/gh5ms>. 
40

 R v Lloyd, 2016 SCC 13 (CanLII) at para 35, [Lloyd], online: <http://canlii.ca/t/gpg9t>. 
41

 Costs of MMS at pp 27 – 28. 
42

 Michael Spratt, “Waiting for action as federal government makes no move to address mandatory  
Minimums” Canadian Lawyer Magazine (2017) online:  
<http://www.canadianlawyermag.com/author/michael-spratt/waiting-for-action-as-federal-government-
makes-no-move-to-address-mandatory-minimums-13576/>. 
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their decisions, which are subject to appeal, and follow binding court precedents. Prosecutors 

are agents of the government whose decisions are, for the most part, not subject to public 

scrutiny or appeal.  

(vi) Disproportionately Negative Effect on Marginalized Prisoners 

Supporters of MMS argue that MMS ensure that a just sentence is imposed on all offenders 

and eliminates discrimination in sentencing based on cultural, economic and social disparities. 

Critics argue that, to the contrary, MMS have a disproportionately negative impact on 

vulnerable groups of prisoners. A MMS limits the availability of alternatives to incarceration, 

which increases the number and length of time that prisoners are incarcerated. Due to the 

fact that prisoners belong to one or more groups of marginalized groups, MMS 

disproportionately affect marginalized people, particularly Aboriginal people who have 

historically been overrepresented in the Canadian correctional system. The injustice of the 

overrepresentation of marginalized people in the correctional system is magnified when 

consideration is given to the fact that one of the reasons marginalized people are in prison is 

because of the discrimination, abuse, and neglect they have experienced in society. Racism is 

inherent in the criminal justice system and the by-product of this racism is the discriminatory 

treatment that Aboriginal, female, and members of visible minorities experience from non-

judicial actors within the judicial system. Such groups are less likely to benefit from the 

exercise of prosecutorial discretion.43 

(vii) Impediment to Access to Justice 

Offences imposing MMS result in more trials as prisoners have an incentive to require the 

Crown to prove their guilt in order to avoid an automatic incarceration if prisoners plead 

guilty. This, in turn, leads to prisoners spending longer periods of time in remand awaiting trial 

and places a heavier burden on the justice system, including the courts, Crown prosecutors 

and legal aid and defence lawyers. 

(viii) Increased Financial Costs and Societal Costs 

Critics of MMS point out that harsher sentences increase both the number of prisoners and 

length of time that prisoners spend in custody, which increases the financial and social costs 

to prisoners and society at large. There is abundant literature examining the financial costs of 

corrections resulting from legislation increasing mandatory minimum punishments under the 

criminal legislation.44 

The imposition of MMS also has societal costs that are difficult to measure but must be 

considered and appreciated.  

d. Case Law 

There is an evolving body of case law challenging the constitutional validity of MMS. 

                                                           
43

 Costs of MMS pp 32 – 36. 
44

 Costs of MMS p 38. 



Prisoners’ Rights in Alberta: Challenges and Opportunities 

VIII Criminal Law Safeguards Protecting Prisoners’ Rights 

 

 
Alberta Civil Liberties Research Centre 

CURRENT TO DECEMBER 2017 
 

19 

Challenges are primarily based on assertions that the MMS violate prisoners’ section 7 and 12 

Charter rights. 

These two sections read: 

Life, liberty and security of person 

7. Everyone has the right to life, liberty and security of the person and the right not to be 
deprived thereof except in accordance with the principles of fundamental justice. 

Treatment or punishment 

12. Everyone has the right not to be subjected to any cruel and unusual treatment or 
punishment. 

The analysis of section 12 Charter rights is a two-step process.   

First, the court determines whether the MMS is cruel and unusual (grossly disproportionate) 

based on the circumstances of the accused before the court. If the court finds that it is not, it 

then determines whether it is grossly disproportionate if applied in respect of the 

circumstances of a reasonable hypothetical accused.   

In R v Smith,45the Supreme Court ruled that a MMS of seven years for the importation of a 

narcotic violated Charter section 12 on the basis that the sentence could be “grossly 

disproportionate” and “outrage standards of decency” when applied to the circumstances of a 

hypothetical first offender who brought one joint of marijuana across the border.  

In 2017, the Supreme Court ruled in R v Boutilier,46 that the test to be applied to establish the 

constitutionality of a MMS under section 12 of the Charter is the test set out by the Court in 

Lloyd, in which the court stated:47  

A sentence will infringe s. 12 if it is “grossly disproportionate” to the punishment that is 
appropriate, having regard to the nature of the offence and the circumstances of the 
offender. A law will violate s. 12 if it imposes a grossly disproportionate sentence on the 
individual before the court, or if the law’s reasonably foreseeable applications will 
impose grossly disproportionate sentences on others: [Citations omitted] 

Professor Debra Parks reviews the case law challenging MMS under section 12 and concludes 

that, as of 2014, the Supreme Court has been “decidedly deferential to Parliament” and that 
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 R v Smith, 1987 CanLII 64 (SCC), online: <http://canlii.ca/t/1ftmr>.  
46

 R v Boutilier, 2017 SCC 64 (CanLII) at para 50, online: <http://canlii.ca/t/hpg4c>. 
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 Lloyd at para 22. 
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“[t]he section 12 bar is set very high, requiring that the sentence be so grossly 

disproportionate as to “outrage standards of decency”.48  

One case that illustrates this deferential approach is the Supreme Court’s decision in R v 

Nasogaluak,49 a case that originated in Alberta. In the course of arresting the accused after a 

car chase, he was severely beaten by the police. His injuries included broken ribs and a 

collapsed lung that were not treated while he was in custody and required emergency surgery 

when he was released. The accused pleaded guilty to impaired driving, for which the Criminal 

Code imposed a mandatory minimum fine for a first offence. The trial judge ordered a 

conditional discharge to remedy the breach of the accused’s Charter rights by the police, 

under section 24(1) of the Charter. The Court of Appeal overturned that decision and imposed 

the mandatory minimum fine required under the legislation. The Supreme Court upheld the 

Court of Appeal ruling that a “sentence reduction outside statutory limits does not generally 

constitute an “appropriate” remedy within the meaning of section 24(1) [of the Charter] 

unless the constitutionality of the statutory limit itself is challenged” but did not “foreclose 

the possibility that, in some exceptional cases, a sentence reduction outside statutory limits 

may be the sole effective remedy for some particularly egregious form of misconduct by state 

agents in relation to the offence and the offender.”50 

The constitutionality of MMS has also been challenged under section 7 of the Charter.51 

The process under which MMS are imposed has also been challenged, particularly the exercise 

of prosecutorial discretion by the Crown.52 

The discriminatory effects of a MMS have been challenged under section 15 of the Charter.53   

Charter challenges of MMS also consider government defences that MMS are justified under 

section 1 of the Charter.54 

An analysis of significant cases can be found in a number of articles on the subject.55 
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 Debra Parkes, “The Punishment Agenda in the Courts” (2014) 67 Sup Ct L Rev (2d) 589 at p 598 [Parks, 
Punishment Agenda].  
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 Nasogaluak at para 6. 
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 For a discussion, see Costs of MMS at pp 58 – 67. 
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 For a discussion see Costs of MMS at pp 67 – 71. 
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e. Current Status 

In light of the foregoing Supreme Court decisions and the ongoing debate over the 

effectiveness and negative consequences of MMS, in 2015, the Minister of Justice and 

Attorney General of Canada was mandated to “conduct a review of the changes in our 

criminal justice system and sentencing reforms over the past decade”56 In December 2016, the 

federal government was reported to be tracking over 100 constitutional challenges to MMS.57  

The 2016 Sylvestre report, prepared for the federal Department of Justice, which is the result 

of 15 years of research of the criminal justice system, contains a recent review of the 

principles and purposes of sentencing and recommends that substantial changes be made to 

sentencing legislation and practices to radically reduce sentences of punishment and promote 

sentences focused on rehabilitation and reconciliation.  

At the time of writing, no amendments have been passed to reduce the number of MMS in 

criminal legislation. 

D. CRIMINAL RECORDS 
The grant of a pardon or record suspension under the Criminal Records Act protects former 

prisoners from discrimination based on a criminal record. If a record suspension is granted, the 

Act requires the “judicial record of the conviction be kept separate and apart from other criminal 

records and removes any disqualification or obligation to which the applicant is, by reason of the 

conviction, subject under any Act of Parliament”, with some exceptions. 

The Parole Board of Canada has exclusive and absolute discretion to order, refuse to order or 

revoke a record suspension.58 

As noted above, the Alberta human rights legislation does not prohibit discrimination on the 

basis of a criminal record, although the human rights legislation in some other Canadian 

jurisdictions does. This means that employers, landlords, and others are not prohibited from 

discriminating against former prisoners’ because of their criminal records. Among other things, 

this makes it very difficult for former prisoners to reintegrate and fully participate in society. 59 
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The Alberta Civil Liberties Research Centre resource, Human Rights Laws and Inclusion of New 

Grounds—Criminal Record60 and The Use and Disclosure of Non-Conviction Records in Police 

Background Checks61 provide more information on discrimination and combating discrimination 

based on criminal record and non-conviction records. 

E. MANDATORY STATUTORY RELEASE AND PAROLE 

1. Parole 

Parole is a form of conditional release that allows prisoners to be released from a correctional 

institution early and serve the rest of their sentence in the community under the supervision of 

parole officers.  

Section 24 of the Alberta Corrections Act62 authorizes the federal Parole Board to exercise 

jurisdiction over parole and record suspension decisions in respect of Alberta prisoners. Section 

2(b) of the Act states that the Alberta Ministry in charge of corrections is responsible for “the 

provision of probation and parole supervision and counselling services to offenders...”  

The federal Corrections and Conditional Release Act63 provides a comprehensive statutory 

scheme for administering the parole process. The federal Parole Board of Canada (Parole 

Board) is established and operates under the authority of the CCRA. It is an independent 

administrative tribunal that makes parole decisions for federal prisoners and for 

provincial/territorial prisoners if those jurisdictions have not appointed their own parole 

boards.  

The Parole Board is responsible for making decisions to order, refuse to order or revoke 

record suspensions under the Criminal Records Act64 and Criminal Code.65 It has absolute 

discretion to grant or deny parole. The protection of society is the most important 

consideration in any parole decision. Eligibility for parole is decided based on a risk and needs 

                                                                                                                                                                               
John Howard Society of Canada, “Reforming the Criminal Records Act”, online: <http://johnhoward.ca/wp-
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assessment of the prisoner. The Parole Board evaluates the risk a prisoner poses to the 

community before release is ordered.66 

The aim of parole programs is to provide a gradual, controlled and supervised bridge between 

prison and freedom. Paroled prisoners are released based on requirements that they comply 

with strict conditions, aimed at enabling them to reintegrate or rehabilitate into society. 

Standard parole conditions include obeying the law, reporting regularly to a parole officer and 

reporting any changes in domestic or financial situations. Parole conditions may also include 

special conditions such as not owning or possessing a weapon, abstaining from alcohol or 

drugs, attending counselling, and staying away from certain people or places. In most cases, if 

a prisoner breaches the conditions for release on parole, parole is terminated and he or she is 

returned to prison.67 

The former federal government amended the Criminal Code to reduce or eliminate the 

circumstances where parole could be granted. More Canadian prisoners are subject to 

increasingly long parole ineligibility periods or denied eligibility for parole and required to remain 

in prison until their mandatory statutory release dates or until their sentences expire (warrant 

expiry date). The shrinking number of prisoners released on parole is said to be partly a legacy of 

the amendments to the Criminal Code and partly the result of long-term trends.68 

Longer parole periods and revocations of parole put pressure on other parts of the criminal 

justice system and contribute to overcrowding and harsher conditions in correctional 

institutions. 

2. Mandatory Statutory Release 

Prisoners who are denied parole or have their parole revoked are returned to custody but 

may still be released before their full sentence is served under “mandatory statutory release”. 

Under the Criminal Code, prisoners who do not qualify for parole but are not designated by 

correctional services as likely to commit another serious crime are entitled to be released 

after serving a specified portion of their sentences. Prisoners on mandatory statutory release 

are also required to comply with standard conditions such as reporting to a parole officer, 

remaining within a geographic area and obeying the law, in order to remain in the community. 

As is the case with parole, mandatory statutory release is intended to provide prisoners with 

structure and support to assist them to reintegrate into the community.69 
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Alberta prisoners may have their sentences reduced under the Prisons and Reformatories 

Act,70 which provides that prisoners71 shall earn a remission of their sentences equal to 15 

days for each month that they are imprisoned, provided they obey prison rules and conditions 

governing temporary absence and actively participate in programs, other than full parole, 

designed to promote their rehabilitation and reintegration.72  

Earned remission can be forfeited if, at the discretion of a prison official, the official 

determines that the prisoner has breached prison rules.73 It must be revoked if the prisoner is 

on parole and the parole is revoked.74 If earned remission is revoked, prisoners may end up 

serving their entire sentence in custody. 

Reduction or revocation of earned remission contributes to overcrowding in correctional 

institutions due to the longer time that prisoners are held in custody. Prisoners who are 

released from custody go directly back into the community and because they have served 

their entire sentences in custody; they are not subject to supervision or support from parole 

officers. This decreases ex-prisoners chances of successfully reintegrating back into the 

community and increases risks to public safety. Longer periods of time spent in custody also 

increase the capital and operational costs of corrections.  
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F. DELAY IN THE CRIMINAL JUSTICE SYSTEM 
 

“Timely justice is one of the hallmarks of a free and democratic society. In the criminal law 

context, it takes on special significance. Section 11(b) of the Canadian Charter of Rights and 

Freedoms attests to this, in that it guarantees the right of accused persons “to be tried within a 

reasonable time.” 

”Moreover, the Canadian public expects their criminal justice system to bring accused persons to 

trial expeditiously. As the months following a criminal charge become years, everyone suffers. 

Accused persons remain in a state of uncertainty, often in pre-trial detention. Victims and their 

families who, in many cases, have suffered tragic losses cannot move forward with their lives. 

And the public, whose interest is served by promptly bringing those charged with criminal 

offences to trial, is justifiably frustrated by watching years pass before a trial occurs.”75 

Statistics Canada measures adult criminal court case processing times, which it defines as being 

the amount of time it takes from an individual’s first court appearance to the final decision in 

their case. The number of cases completed in Canadian adult criminal courts in 2014/2015 was 

down 13% from 2013/2014 and down 14% from 2004/2005, representing the lowest number of 

completed adult cases in a decade.76 

In June 2017, the Standing Senate Committee on Legal and Constitutional Affairs issued its final 

report on delay in the justice system, Delaying Justice is Denying Justice: An Urgent Need to 

Address Lengthy Court Delays in Canada. In its conclusions, it refers to the negative consequences 

of delays in the criminal justice system for prisoners, victims, and society and concludes:77 

Canada’s criminal justice system is in urgent need of reform. Delays in criminal 
proceedings have become a significant problem as it takes too long for many criminal 
cases to reach a final disposition. Lengthy trials and multiple adjournments are 
particularly hard on victims and their families, as well as on accused persons, whose 
stress can be worsened as the time between the laying of charges and the end of the trial 
stretches out month after month. When these delays become very lengthy, courts may 
find that the accused’s constitutional right to a trial within a reasonable time (as 
guaranteed by section 11(b) of the Canadian Charter of Rights and Freedoms) has been 
breached. If this happens, the only judicial remedy available in Canada is an order for a 
stay of proceedings, which ends the process without a completed trial on the merits of 
the case. 
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As a result of its review, Delaying Justice is Denying Justice makes 50 recommendations to 

reform the criminal justice system to eliminate undue delay. 

In two recent decisions of the Supreme Court, R v Jordan78 and R v Cody,79 ruled that delay was 

unreasonable and breached the prisoner’s right to be tried within a reasonable time under 

section 11(b) of the Charter. The court ruled that every actor in the justice system has a 

responsibility to ensure that criminal proceedings are carried out in a manner that is consistent 

with an accused person’s right to a trial within a reasonable time. In both cases, the court 

ordered a stay of proceedings.   
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