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“Canada’s streets and prisons have become the asylums of the 21st century.”1 

  

                                                             
1 Tom Shand, “Impacts of Mental Health” (delivered at the Chronic Offenders Conference, Winnipeg) (26 
January 2010) online: < https://alberta.cmha.ca/documents/impacts-of-mental-health/> [Impacts of Mental 
Health]. 



Prisoners’ Rights in Alberta: Challenges and Opportunities 
XII Prisoners with Mental Health Challenges  

 

Alberta Civil Liberties Research Centre 
 
2 

 

A.	INTRODUCTION	
People do not surrender their human rights when they enter a prison.2 Yet, far too often, persons 

with mental health problems find that their rights are invisible while they are incarcerated. 

This chapter examines the profile, rights and barriers faced by Alberta’s prison population who live 

with mental health challenges. It is primarily focused on the experience of provincially incarcerated 

persons, including sentenced offenders and individuals who are held in remand facilities while 

awaiting trial, bail, or sentencing.3  

After providing a note on terminology, this section gives a statistical snapshot of mental health 

concerns in Alberta prisons. This includes a discussion of the prevalence and profile of mental health 

needs in prison, and how changing demographics impact this outlook. Next, the report outlines how 

mental health problems are assessed and treated within the provincial prison system. With this 

framework in place, the chapter outline common rights that prisoners with mental health issues rely 

on, and how their claims are addressed.  

This Chapter concludes by arguing that more must be done to accommodate and treat mental health 

rights in prisons. While there have been tangible gains for prisoners with mental health problems in 

recent months and years, there is nonetheless a persistent resistance within government and 

correctional administrators to treat prisoners as rights holders.4 In light of this conclusion, we make 

recommendations for reform, which may be found in Chapter XIV: Recommendations for Reform. 

B.	TERMINOLOGY	AND	INCLUSION	
There is no generally accepted terminology to encompass the breadth of mental health challenges 

that prisoners face. Different language is employed both across and within various legal, 

                                                             
2 Laura Tack, “Health and Human Rights in Prison: The Need for Prison-Based Needle and Syringe Programs” (15 
August 2015) British Columbia Civil Liberties Association (blog), online: BCCLA 
https://bccla.org/2016/08/health-and-human-rights-in-prison-the-need-for-prison-based-needle-and-syringe-
programs/ [Tack]. 
3 The provincial corrections system is responsible for both provincially sentenced offenders and individuals 
remanded to custody, and some of Alberta’s correctional institutions house both types of offenders Alberta 
Justice and Solicitor General, “Correctional Services” (Government of Alberta, 2016) online: 
<https://www.solgps.alberta.ca/PROGRAMS_AND_SERVICES/CORRECTIONAL_SERVICES/Pages/default.aspx> 
4Michael Jackson, “Reflections on 40 Years of Advocacy”, (2015) 4:1 Can J Hum Rts 58 [Jackson] at 87.  
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government, health and correctional regimes. The most common language includes mental illness, 

mental disability,5 mental disorders,6 and mental health.7  

This report has opted to use the language of mental health. The Mental Health Commission of 

Canada has gravitated towards this phrase to include all “problems” and “illness” associated with 

mental wellbeing, respect the wide range of views on the topic, and reflect “the full range of patterns 

of behaviour, thinking or emotions that bring some level of distress, suffering or impairment in areas 

such as school, work, social and family interactions or the ability to live independently”.8 Similarly, it 

is our intention that this terminology be sufficiently broad to cover the wide array of mental health 

concerns faced by prisoners. At times, this report references specific laws or articles that rely on 

different terminology. In these situations, this report defers to the language in the original source.   

Mental	Health	and	FASD	
This report has also chosen to include Fetal Alcohol Spectrum Disorder (FASD) within the broad 

spectrum of mental health challenges faced by prisoners. FASD is an umbrella term referring to 

various diagnoses related to prenatal exposure to alcohol. It includes a multitude of lifetime cognitive 

defects that increase a person’s propensity to engage in criminal behavior. As such, there is a high 

concentration of persons with FASD in Canadian prisons.9   

                                                             
5 The Alberta Human Rights Act defines mental disability as “any mental disorder, developmental disorder or 
learning disorder, regardless of the cause or duration of the disorder” Alberta Human Rights Act, RSA 2000, c A-
25.5, s 44(h). The Convention on the Rights of Persons with Disabilities defines persons with disabilities as 
“those who have long-term physical, mental, intellectual or sensory impairments which in interaction with 
various barriers may hinder their full and effective participation in society on an equal basis with others.” (UN 
General Assembly, Convention on the Rights of Persons with Disabilities : resolution / adopted by the General 
Assembly, 24 January 2007, A/RES/61/106 [CRPD] Article 1). 
6 The Criminal Code, RSC 1985, c C-46 [Criminal Code] defines “mental disorder” as a “disease of the mind” (s 
2). The Alberta Mental Health Act, RSA 2000, c M-13 [Mental Health Act] defines “mental disorder” “a 
substantial disorder of thought, mood, perception, orientation or memory that grossly impairs (i) judgment, (ii) 
behaviour, (iii) capacity to recognize reality, or (iv) ability to meet the ordinary demands of life” (s 1(g)).  
7 The Corrections and Conditional Release Act, SC 1992, c 20 defines mental health care, as “care of a disorder 
of thought, mood, perception, orientation or memory that significantly impairs judgment, behaviour, the 
capacity to recognize reality or the ability to meet the ordinary demands of life” (s 85).  
8 Mental Health Commission of Canada, Changing Directions, Changing Lives (Calgary: Mental Health 
Commission of Canada, 2012) at 14. 
9 Canadian estimates are that FASD exists in approximately 1-3% of the general population, while various 
studies conducted in Western Canadian jails report FASD rates between 5-18% (Nguyen Xuan Thanh, Egon 
Jonsson, “Costs of Fetal Alcohol Spectrum Disorder in the Canadian Criminal Justice System” (2015) 22:1 J Popul 
Ther Clin Pharmacol 125 at 127.   
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While FASD has historically been treated as a brain abnormality as opposed to a mental health 

concern, it is increasingly being accepted as a mental disorder.10 In addition, FASD is closely 

correlated with mental health challenges.11 Given this close relationship, and the prevalence of FASD 

in prisons, we have included FASD as part of our mental health definition. 

C.	SNAPSHOT	OF	MENTAL	HEALTH	IN	ALBERTA	PRISONS	
This section gives a snapshot of the prevalence and profile of mental health challenges in Alberta 

prisons. Given the lack of provincial data on the topic, much of this section relies on extrapolated 

data produced out of the federal prison system.   

1. Mental	Health	Problems	are	Widespread	in	Prisons		
Correctional Service Canada (CSC) is responsible for the administration of federal prisons in Canada. 

It has reported that, omitting substance abuse problems, 40% of adult male inmates enter prison 

meeting the criteria for at least one current mental disorder.12 A separate study focused on the 

Prairies reached similar results.13 When substance abuse disorders and anti-social personality 

disorders were included, this figure nearly doubled.14   

Despite lack of official statistics, there is widespread acknowledgment that provincial systems house 

significantly higher numbers of inmates struggling with mental health or addictions problems.15 This 

is particularly the case when including accused persons held in remand. 

                                                             
10 Tara Anderson, Mansfield Mela, and Michelle Stewart, “The Implementation of the 2012 Mental Health 
Strategy for Canada Through the Lens of FASD” (2017) 36:4 Canadian Journal of Community Mental Health 3 
[Anderson]. See also: American Psychiatric Association, Diagnostic and statistical manual of mental disorders 5 
ed (Washington, DC: American Psychiatric Association, 2013). 
11 Anderson at 2: “[M]ental disorder is the most commonly experienced “secondary disability” for up to 94% of 
individuals with FASD”. 
12 Correctional Service Canada, National Prevalence of Mental Disorders among Incoming Federally-Sentenced 
Men (Ottawa: Correctional Service Canada, 2015) online:<www.csc-scc.gc.ca/research/005008-0357-
eng.shtml> When substance abuse addictions were included, this number was 70%. 
13 Correctional Service Canada Prevalence of Mental Health Disorders Among Incoming Federal Offenders: 
Prairie Region (Ottawa: Correctional Service Canada, 2014) online: <http://www.csc-
scc.gc.ca/research/005008-err14-3-eng.shtml> [Prairie Region Federal Study]. 
14 Prairie Region Federal Study. 
15 Public Services Foundation of Canada, Crisis in Correctional Services: Overcrowding and inmates with mental 
health problems in provincial correctional facilities (PSFC: 2015) online: 
https://publicservicesfoundation.ca/sites/publicservicesfoundation.ca/files/documents/crisis_in_correctional_s
ervices_april_2015.pdf [Crisis in Correctional Services] at 44; James Ogloff, Michael Davis, and Julian Somers, 
Mental Disorder, Substance Abuse and Criminal Justice: A Systemic Review of the Scholarly Literature (British 
Columbia Ministry of Health Services, 2004) [Ogloff] at 18; A Kent-Wilkinson et al, Needs Assessment of 
Forensic Mental Health Programs and Services for Offenders in Saskatchewan: Condensed Report, Conducted by 
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2. Mental	Health	Problems	are	Concentrated	in	Remand		
Before being found guilty of a crime, accused persons can be held in provincial custody (known as 

remand) while awaiting their trial, sentencing, or other disposition.16 Everyone who is imprisoned in 

Canada enters the system through remand.17 This includes persons who are eligible for mental health 

diversion streams: 

• The Criminal Code provides the ability to divert accused persons away from prison and 

into hospitalized or community monitoring systems if their mental state renders them 

unfit to stand trial or not criminally responsible for a crime.18  

• In addition, many provinces (with the exception of Alberta)19 have deployed mental 

health courts that use targeted diversion programs to allow persons with mental health 

problems to resolve criminal charges without prison.  

While accused persons who are eligible for these streams are not sentenced to serve time in 

provincial prisons, they are often held in provincial remand while awaiting trial or sentencing.20 The 

time spent in remand can range from hours to several months or even years. 

The structure of bail conditions in Canada also concentrates the mental health problems in remand. 

As explained by the Public Services Foundation of Canada (reviewing a John Howard Society study):  

…[O]f persons granted bail, 70 per cent had issues with alcohol or drugs, 40 
per cent reported current mental health issues, 31 per cent had both 
mental health and substance abuse issues, and approximately one-third 

                                                                                                                                                                                               
Forensic Interdisciplinary Research: Saskatchewan Team, Centre for Forensic Behavioural Sciences and Justice 
Studies (Saskatoon: University of Saskatchewan, 2012) online: 
<https://www.usask.ca/cfbsjs/research/pdf/research_reports/3_Condensed_FINAL_REPORT_Dec_3_2012.pdf> 
[Needs Assessment] at 13. 
16 Crisis in Correctional Services at 39. 
17 Ogloff at 18; Needs Assessment at 13.  
18 Unfit to Stand Trial and Not Criminally Responsible on Account of Mental Disorder. See Criminal Code s 2 for 
definition of Unfit to Stand Trial, ss 672.22 – 672.33 for scheme of determining whether a person is Unfit to 
Stand Trial. Not Criminally Responsible by Reason of Mental Disorder: see Criminal Code ss 16, 672.34-672.36, 
Part XX.1. For more information, see: Alberta Civil Liberties Research Centre, Mentally Disabled Persons in the 
Criminal Justice System (Calgary: ACLRC, 2017) at Chapters 5 and 6, online: 
<http://www.aclrc.com/representing-mentally-disabled-person-in-criminal-justice-system/> 
19 Efforts are being made to launch a mental health court in Alberta (see: Anna Desmarais, “Edmonton Judges 
to Launch Mental Health Court to Ease Backlog” CBC News (22 June 2017) online: 
<http://www.cbc.ca/news/canada/edmonton/mental-health-edmonton-provincial-court1.4174130>.) 
20 See, for example, R v Hneihen, 2010 ONSC 5353 (CanLII); R v Newborn, 2018 ABQB 47 (CanLII) at para 89; R v 
Rathburn, 2004 YKTC 24 (CanLII). 
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were homeless. Overwhelmingly, these individuals’ bail conditions included 
abstaining from alcohol or drugs.  

 
Such conditions of release tend to generate a ‘set up to fail’ dynamic for 
those suffering from addictions. Unable to refrain from drug or alcohol use, 
they inevitably breach their conditions and are returned to custody to 
await trial or sentencing. Failure to comply with conditions is the most 
common reason for adult admissions to remand.21  

 
Given these concerns, mental health problems are particularly acute in remand facilities. Mental 

health services are limited in remand, and statistics regarding mental health problems in Alberta are 

not gathered. An anecdotal estimate puts the percentage of remand offenders with mental health 

issues at 80%.22  

3.	 Mental	Health	Needs	are	Straining	the	Corrections	System		
Canadian prisons likely house the largest populations of the mentally ill in this country.23 As explained 

by the Public Services Foundation of Canada: 

As community-based mental health services have disappeared, far too 
many people with serious to severe mental health problems have been 
scooped up into the criminal justice system. Our jails have become the 
mental health system of last resort, an inhumane way to deal with people 
who need treatment and supports.24  

Despite not being designed to serve as hospitals, the high needs character of the inmate population 

means that correctional institutions must provide some of the same services as hospitals and 

psychiatric centres. These high needs are placing a significant strain on Canada’s prisons. 

The Office of the Correctional Investigator monitors Canada’s federal prison system. It has repeatedly 

brought attention to the fact that there is inadequate treatment space for significantly mentally ill 

persons who cannot be safely or humanely managed in a federal correctional facility. This is 

                                                             
21 Crisis in Correctional Services at 40. 
22 Dan Woods quote, Shawn Volk (Administrative Assistant to Executive Director & Patient Concerns Officer, 
Alberta Health Services), e-mail message to Geea Atanase containing Feedback and Concerns Tracking 
Aggregate Data (18 November 2016). 
23 The Correctional Investigator of Canada, Annual Report of the Office of the Correctional Investigator, 2011-
2012 (Ottawa, Her Majesty the Queen in Right of Canada, 2012), online: OCI <http://www.oci-
bec.gc.ca/cnt/rpt/pdf/annrpt/annrpt20112012-eng.pdf> [Correctional Investigator Report 2011/2012]. 
24 Crisis in Correctional Services at 5. 
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particularly true for female inmates.25 In addition, there is a significant lack of resources within the 

correctional system to provide appropriate treatment and care to individuals with FASD.26 

4.	 Demographics	Impact	Mental	Health	Needs	

a.		 Indigenous	Offenders	
Indigenous persons are significantly overrepresented in Canadian correctional facilities, and this is 

particularly acute in the Prairie Region.27 This can be traced back to the intergenerational traumas of 

residential school experience, poverty, substance abuse and family violence–experiences that are 

also associated with increased prevalence of mental health problems. Compared to non-Indigenous 

offenders, Indigenous inmates are more likely to suffer from mental health and substance abuse 

issues, and have higher rates of self-harm and suicide while incarcerated.  

For many years, Indigenous inmates did not receive mental health care assessments or services that 

were attuned to their cultural needs and values. On the federal level, this has started to change. CSC 

has some treatment targeted at Indigenous offenders that takes into account their cultural and 

spiritual values,28 and has implemented programs in order to address these needs and promote 

positive mental health outcomes for offenders. 

                                                             
25 The Correctional Investigator of Canada, Annual Report of the Office of the Correctional Investigator, 2016-
2017 (2017) online: < www.oci-bec.gc.ca/cnt/rpt/pdf/annrpt/annrpt20162017-eng.pdf> at 58 [Correctional 
Investigator Annual Report 2016/2017].   
26 Larry N. Chartrand & Ella M. Forbes-Chilibeck, “The Sentencing of Offenders with Fetal Alcohol Syndrome” 
(2003) 11 Health L J 35 at 36.  
27 Correctional Investigator Annual Report 2016/2017 at 48: While indigenous persons make up 4.3% of the 
Canadian population, they make up nearly one quarter of the total federally sentenced offenders in Canada. 
See, Needs Assessment at 32, 80: “Nationally, Indigenous peoples represent 4% of the general population but 
more than 60% of the inmate population in some prairie penitentiaries”. In Saskatchewan, for example, despite 
comprising 15% of the general population, they comprise up to 80% of the provincial inmate populations 
(Needs Assessment at 32, 80.). Alberta does not track how many indigenous persons it incarcerates 
(MacDonald-Laurier Institute, Report Card on the Criminal Justice System, by Benjamin Perrin and Richard 
Audas (MacDonald-Laurier Institute: 2018)  online: 
<https://macdonaldlaurier.ca/files/pdf/MLI_JusticeReportCard_Final_web2.pdf [Report Card] at 29). 
https://www.usask.ca/cfbsjs/research/pdf/research_reports/3_Condensed_FINAL_REPORT_Dec_3_2012.pdf 
28 Correctional Service Canada, “Indigenous Sex Offenders: Melding Spiritual Healing with Cognitive-Behavioral 
Treatment” (27 November 2013) online: <http://www.csc-scc.gc.ca/publications/so/Indigenous/Indigenouse-
03-eng.shtml> 
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This includes the option to transfer of indigenous inmates to Healing Lodges.29 Healing lodges provide 

counselling and mental health services to inmates with a strong focus on reintegration and 

rehabilitation.30 At the provincial level, the Alberta Corrections Act does not provide for the transfer 

of inmates to Indigenous spiritual centres. 

b.		 Female	Offenders	

Incarcerated women have a different mental health profile and treatment needs from men. In 

general, there are more widespread and complex mental health difficulties in female offender 

populations.31 Studies consistently show that female offenders are significantly more likely than their 

male counterparts to have a history of mental health problems and trauma.32   

In terms of diagnoses, the most significant difference between men and women was the prevalence 

of symptoms Posttraumatic Stress Disorder (PTSD) among the female population, which has been 

linked to the high rates of self-injurious behaviours and suicide attempts female offenders.33  

There are inadequate treatment facilities to address women’s mental health issues, both provincially 

and federally.34 As such, women with mental health problems are more likely to be held in maximum 

security environments or administrative segregation (solitary confinement). Aside from in-prison 

segregated psychiatric units, neither the federal nor the provincial corrections systems have 

                                                             
29 Correctional Service Canada, “Correctional Service Canada Healing Lodges” (1 December 2016) online: CSC 
<http://www.csc-scc.gc.ca/aboriginal/002003-2000-eng.shtml>. 
30 Correctional Service Canada, “Correctional Service Canada Healing Lodges” (1 December 2016) online: < 
http://www.csc-scc.gc.ca/aboriginal/002003-2000-eng.shtml> [CSC Healing Lodges]. Native Counselling 
Services of Alberta, “Stan Daniels Healing Centre” (2016) online: 
<http://www.ncsa.ca/programs/corrections/stan-daniels-healing-centre/> 
31 Correctional Service Canada, “Mental Health needs of federal women offenders“ by D Derkzen et al, (Ottawa: 
Correctional Service Canada, 2012) online: http://www.csc-scc.gc.ca/research/005008-0267-eng.shtml 
[Derkzen]. 
32 The Correctional Investigator Canada, Annual Report: Office of the Correctional Investigator, 2014-2015 (26 
June 2015) online: <http://www.oci-bec.gc.ca/cnt/rpt/pdf/annrpt/annrpt20142015-eng.pdf> at 3 [Correctional 
Investigator 2014-2015]. For instance, while incarcerated men and women both have heightened exposure to 
abuse throughout their lives, nearly 70% of federally sentenced women report a history of sexual abuse, and 
86% have been physically abused at some point in their life. Over 30% of women offenders (compared to 14.5% 
of male offenders) have previously been hospitalized for psychiatric reasons (Needs Assessment at 13).   
33 Correctional Service Canada, Exposure to trauma among women offenders: A review of the literature 
(Research Report, R333) by K Tam & D Derkzen (Ottawa: Correctional Service of Canada, 2012) online: 
<http://www.csc-scc.gc.ca/research/005008-0333-eng.shtml>. Office of the Correctional Investigator Report 
2011-2012 at 8. 
34 Correctional Investigator 2014-2015, at 50-52. 
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independent psychiatric facilities to house and treat female offenders requiring intensive mental 

health care.35  

The exact number of women in provincial custody who experience mental health related issues is 

also not known, but as Canadian Senator and Executive Director of the Canadian Association of 

Elizabeth Fry Societies, Kim Pate suggests that it is likely as high as 100%.36  

c.		 Indigenous	Female	Offenders	

Indigenous female prisoners face intersecting systems of marginalisation and discrimination. They 

are significantly overrepresented in Canadian prisons, particularly in the prairie region.37 Many face 

complex mental health challenges and have a history of trauma. A federal report on the status of 

indigenous women in Canadian prisons highlighted some of the unique and systemic challenges 

faced by Indigenous women in corrections, and the impact these hurdles place on mental health: 

• Indigenous women are much more likely to be classified as maximum security inmates under 

the CSC’s Screening and classifications system.38 Maximum security inmates are ineligible for 

certain services that benefit their mental health. 

• Of the 8 healing lodges in Canada, only 2 facilities are available to women.39 Women 

designated as maximum security inmates are ineligible to be treated at the healing lodges. 

There are fewer mental health programs and supports are available to all women in provincial 

corrections facilities. This often results in the over-classification of women with mental health needs 

as maximum security. This has a disproportionate impact on Indigenous women.  

                                                             
35 Correctional Investigator Annual Report 2016/2017 at 14; Parliament, House of Commons, Standing 
Committee in Public Safety and National Security, Mental Health and Drug and Alcohol Addiction in the Federal 
Correctional System, 40th Parl 3 Sess (December 2010) (Chair: Kevin Sorenson) [Mental Health, 2010].  
36 Telephone interview of Kim Pate by Hasna Shireen and Geea Atanase (26 November 2016). 
37 In 2018, there were 248 female inmates in the prairies and 163 of them (65.7%) were indigenous, see: 
Canada, Parliament, Report of the Standing Committee on the Status of Women, A Call to Action, Reconciliation 
with Indigenous Women in the Federal Justice and Corrections System, 42nd Parl 1st Sess (Ottawa: 2018) (Chair: 
Karen Vecchio) online: 
<http://www.ourcommons.ca/content/Committee/421/FEWO/Reports/RP9991306/421_FEWO_Rpt13_PDF/42
1_FEWO_Rpt13-e.pdf> [A Call to Action]. 
38 A Call to Action at 83, 84. 
39 Correctional Service Canada, Correctional Service Canada Healing Lodges online: <http://www.csc-
scc.gc.ca/aboriginal/002003-2000-eng.shtml>. 
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D.	MENTAL	HEALTH	SERVICES	IN	ALBERTA	PRISONS	
Alberta’s provincial correctional facilities are subject to the Corrections Act40 and the Correctional 

Institution Regulation.41 Since 2010, Alberta Health Services (AHS) has been responsible for prisoner 

health care in provincial prisons.42 

1. Intake	Screening	
Alberta provincial prisons conduct an intake assessment to determine what security level to assign 

prisoners, and to assess what programs they are eligible for.43 This intake assessment is security 

focused, and AHS is not a necessary party to the process.44 The assessment is, however, required to 

take account the prisoners’ physical and mental health.45  

By way of contrast, federal prisons utilized a focused and more comprehensive mental health 

screening system for new inmates. The Computerized Mental Health Intake Screening System 

(CoMHISS) assesses each inmate’s mental health at intake. Following the initial screening, offenders 

meet with mental health professionals who set out a course of treatment, if needed.46  

Neither the federal nor the provincial system has a comprehensive practice of screening inmates for 

FASD.47 

2. Facilities	in	Provincial	Prison	
Provincial inmates with mental health problems may be housed with the regular prison population, 

placed in segregated treatment units, or treated off-site in hospitalized settings.  

                                                             
40 Corrections Act, RSA 2000, c C-29 [Corrections Act]. 
41 Correctional Institution Regulation, Alta Reg 205/2001 [Correctional Institution Regulation]. 
42Impacts of Mental Health; College of Family Physicians in Canada, “Position Statement on Health Care 
Delivery” (14 July 2016) online: CFPC 
<http://www.cfpc.ca/uploadedFiles/Directories/Committees_List/Health%20Care%20Delivery_EN_Prison%20H
ealth.pdf>. 
43 Corrections Act, s 11 
44 Correctional Institution Regulation, s 11. 
45 Correctional Institution Regulation, s 9.1 
46 Lynn A. Stewart et al, An Initial Report on the Results of the Pilot of the Computerized Mental Health Intake 
Screening System (Research Report, R-218) (Ottawa, ON: Correctional Service Canada, 2010) online: 
<http://www.csc-scc.gc.ca/research/005008-0218-01-eng.shtml>; Correctional Service Canada, “Towards a 
Continuum of Care: Correctional Services Canada Mental Health Strategy” (5 March 2015) online: 
<http://www.csc-scc.gc.ca/text/pblct/health/tcc-eng.shtml>. 
47 Kelly Malone, “Without screening or supports, offenders with FASD face revolving door of justice” CBC News 
(19 March 2018) online: <http://www.cbc.ca/news/indigenous/without-screening-or-supports-offenders-with-
fasd-face-revolving-door-of-justice-1.4536103>. 
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The majority of inmates with mental health problems spend their time with the general prison 

population. Many do not receive treatment. The Correctional Investigator of Canada explained (in 

relation to the more robust federal system):  

The overwhelming majority of offenders suffering from mental illness in 
prison do not generally meet the admission criteria that would allow them 
to benefit from the services provided in the regional treatment centre 
[federal psychiatric correctional facilities]. They stay in general institutions, 
and their illnesses are often portrayed as behavioural problems or… are 
labelled as disciplinary as opposed to health issues. This is especially true 
for offenders suffering from brain injuries and for those with fetal alcohol 
spectrum disorder.48 

In prison, inmates with mental health problems are treated via AHS’s Corrections Health Team49 and 

Corrections Transition Team. These teams include addictions counselors, mental health therapists, 

nurses and physicians. The Health Team provides in-prison services, while the Transition Team meets 

with participants in correctional facilities, and assists in their community transition.50 In addition, 

each prison offers a variety of programs to deal with mental health.51 

If a prisoner has acute or urgent needs, some provincial correctional facilities have various mental 

health treatment units. The Edmonton Remand Centre, for example, has 68 mental health units for 

male inmates, and 40 units for females.52   

A small proportion of inmates who suffer from severe mental disorders are transferred for care to 

hospitals. Provincially, section 9 of the Corrections Act states that inmates may be transferred to 

hospitals or mental health facilities for further treatment,53 while section 23(1) allows temporary 

                                                             
48 Alberta Civil Liberties Research Centre, Representing Mentally Disabled Persons in the Justice System, 2d ed 
(Calgary: ACLRC, 2017) at 13-13. 
49 Alberta Health Services, “Improving Health Behind Bars”, by Joanne Neilsen (19 June 2017) online: 
<https://www.albertahealthservices.ca/careers/Page12889.aspx>. 
50 Alberta Health Services, “Corrections Transition Team – Mental Health” online: AHS 
<https://www.albertahealthservices.ca/info/service.aspx?id=1067014>. 
51 For example, the Calgary Remand Centre offers addictions awareness and substance abuse programs, as well 
as access to community support agencies. Alberta, Justice and Solicitor General, “Calgary Remand Centre” 
online: 
<https://www.solgps.alberta.ca/programs_and_services/correctional_services/adult_centre_operations/correc
tional_and_remand_centres/Pages/calgary_remand_centre.aspx>. 
52 Alberta, Solicitor General and Public Safety, “New Edmonton Remand Centre” (presentation) online: 
<https://www.solgps.alberta.ca/programs_and_services/correctional_services/adult_centre_operations/nerc/
Documents/NERC-Presentation_2013_02_19.pdf> at 8. 
53 Corrections Act, s 9(1)-(2) 
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absences for inmates on medical or humanitarian grounds for the purposes of rehabilitation.54 The 

legislation does not outline what these grounds constitute. 

Prisoners with mental health problems are also disproportionately represented in administrative 

segregation (also known as solitary confinement). The use of solitary confinement on persons with 

mental health problems is discussed in Section IV(c) below.  

E.	MENTAL	HEALTH	RIGHTS	IN	PRISON	
Different provincial laws (related to corrections, health care, and privacy) set out what rights a 

prisoner can enjoy, and what accommodation they can expect for their mental health needs. 

Prisoners with mental health concerns can rely on a variety of rights regimes, including the Canadian 

Charter of Rights and Freedoms,55 the Alberta Human Rights Act56 and international instruments to 

ensure these provincial laws respect basic human rights.  

Even with these regimes, however, prisoners still face significant barriers in asserting basic 

entitlements. There exists a persistent and systemic resistance within government and correctional 

administrators to treat prisoners as rights holders.57 As such, the recognition of prisoner mental 

health rights as they exist today has come as a result of longstanding and coordinated campaigns by 

civil society actors.58 The following paragraphs explore the most common rights that prisoners with 

mental health issues confront, and the barriers they face in asserting these rights.  

1. Rights	Regarding	Access	and	Quality	of	Treatment	
Unlike its federal counterpart, the Alberta Corrections Act does not create an entitlement to mental 

health care for prisoners.59 It does, however, set out a basic obligation regarding mental health 

observation and treatment. The provincial Minister is responsible for the “safe custody and detention 

of inmates” and for the “treatment and training of inmates with a view to their ultimate 

rehabilitation in society”.60 Additionally, the Director must “ensure that adequate observations are 

                                                             
54 Corrections Act, s 23(1) 
55 Part I of the Constitution Act, 1982, being Schedule B of the Canada Act 1982 (UK), 1982, c 11 [Charter] 
56 Alberta Human Rights Act, RSA 2000, c A-25.5 [AHRA]. 
57 Debra Parkes, “Ending the Isolation: An Introduction to the Special Volume on Human Rights and Solitary 
Confinement”, (2015) 4:1 Can J Hum Rts vii at xi. 
58 Jackson at 87. 
59 CCRA, ss 85, 86. 
60 Corrections Act, s 2. 
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maintained, in accordance with the recommendation, if any, of an institution’s health practitioner, 

on any inmate whose mental condition requires it.”61  

These obligations are met in part via the AHS health teams described above. Nonetheless, mental 

health care in prison has significant limitations. Prisoners complain of significant gaps regarding the 

access and quality of mental health treatment.62  

Provincial, national and international human rights regimes buttress the Corrections Act as a means 

of ensuring basic access and quality of mental health treatment.  While these regimes can act as a 

stop-gap for serious rights violations, they are not a comprehensive or easy solution for prisoners 

with mental health needs. Canadian courts have tended to take an extremely deferential stance 

towards prison administration and decisions regarding mental health treatment.63  

The Alberta Human Rights Act guarantees that persons shall not be denied access or discriminated 

against with respect to services customarily available to the public (for example, adequate health 

care) because of their mental disability.64 Prisoners have used these provisions to access necessary 

medications or treatment. For example, Klassen v BC (Ministry of Justice)65 was a case where the 

complainant sought document discovery as part of a larger human rights complaint. The complainant 

was a prisoner who suffered from, among other things, Attention Deficit Hyperactive Disorder 

(ADHD). Medical staff refused to prescribe his pre-incarceration medication. As a result, the 

complainant alleged that his ADHD was inadequately treated, and this led to him being placed 

excessively in solitary confinement. While the application was successful in part, a substantive 

decision on the complainant’s case has not yet been rendered. 

                                                             
61 Correctional Institution Regulation, s. 19(1). 
62 Shawn Volk (Administrative Assistant to Executive Director & Patient Concerns Officer, Alberta Health 
Services), e-mail message to Geea Atanase containing Feedback and Concerns Tracking Aggregate Data (18 
November 2016).  
63 Lisa Kerr, “Contesting Expertise in Prison Law” (2014) 60 McGill Law Journal 1 at 43-94. For example, see 
Colasimone v Canada (Attorney General), 2017 FC 953 (CanLII), in which a prisoner unsuccessfully sought an 
injunction transferring him to a regional treatment centre to treat his mental health problems. 
64 AHRA, s 4. 
65 2015 BCHRT 119 (CanLII). Provincial human rights legislation has been used by prisoners who were HIV + 
were denied access to necessary medications, a refusal that has significant impacts on the prisoner’s physical 
and mental wellbeing: Mzite v B.C. (Ministry of Public Safety and Solicitor General), 2012 BCHRT 53 (CanLII). 
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Alberta prisoners can also rely on the Charter.66 The Charter has several provisions that can be drawn 

on regarding access to mental health services. For example, section 7 guarantees that “everyone has 

the right to life, liberty and security of the person and the right not to be deprived thereof except in 

accordance with the principles of fundamental justice.”67 R v Rathburn68 is a case where an accused 

found Not Criminally Responsible on Account of Mental Disorder used Charter s 7 to access adequate 

mental health care. The accused received a disposition order directing him to a psychiatric hospital. 

Instead of being sent to a psychiatric hospital, the governing legislation designated his remand facility 

as a hospital, and the province claimed he was “treated” in solitary confinement there. The Court 

was blunt in describing this practice: 

[27]  [T]he impropriety of using the Whitehorse Correctional Centre as a 
hospital was identified four years ago…. It appears that nothing has been 
done since that time to remedy the situation. The kindest explanation for 
this inaction would be that the Justice Department officials were asleep on 
their watch... Another explanation would be that they were aware of it, and 
with total indifference to the court and Parliament and the plight of the 
mentally ill and handicapped, chose to do nothing about it. 

[28]  ‘…Calling a prison a hospital does not change the nature of the facility 
from a penal environment to a therapeutic environment’. In other words, 
‘if it looks like a duck, walks like a duck and sounds like a duck’ it is probably 
a duck–and not a hospital. 

The designation of a prison as a hospital, and the accused’s “treatment” there violated his section 7 

rights. 

Section 15(1) of the Charter also upholds a prisoner’s right to access mental health treatment. 

Section 15(1) provides that everyone has right to the equal protection and equal benefit of the law 

without discrimination based on their mental disability.69 While this does not create a positive right 

for prisoners to have mental health care, it may create an obligation on governments to ensure that all 

Canadians, including prisoners, have equal benefit of established health systems.70  

                                                             
66 The Charter applies to government action, which includes incarceration of inmates. While some Charter 
rights can only be invoked by Canadian citizens, the rights most commonly invoked by prisoners are those 
enjoyed by “everyone”. 
67 Charter, s 7. 
68 R v Rathburn, 2004 YKTC 24 (CanLII). 
69 Charter, s 15(1) 
70 Bryan Thomas, “Putting Health to Rights: A Canadian View on Global Trends in Litigating Health Care Rights”, 
(2015) 1:1 Canadian Journal of Comparative and Contemporary Law 49. 



 
Prisoners’ Rights in Alberta: Challenges and Opportunities 

XII Prisoners with Mental Health Challenges 
 

Alberta Civil Liberties Research Centre 
 

15 

Lastly, section 12 of the Charter provides that “everyone has the right not to be subjected to any 

cruel and unusual treatment or punishment”.71 While historically, it has been difficult for prisoners to 

advance health care claims under section 12,72 it remains an option for prisoners who, for example, 

were denied necessary mental health medication while incarcerated. 

Civil society groups continue to use the Charter to develop novel arguments regarding 

prisoner access to health care, including mental health care. The British Columbia Civil 

Liberties Association is planning to intervene in a constitutional challenge regarding the lack 

of harm reduction tools for injecting drug users in prisons. The lawsuit argues that a lack of 

a prison needle exchange program violates sections 7 and 12 of the Charter. While the s 

15(1) arguments are not explicitly set out in the lawsuit, given that the ban on safe injection 

sites disproportionately impacts prisoners with mental health and/or substance use 

problems, there are potential Charter s 15(1) arguments as well.73  

International human rights regimes support Canadian rights grounded in the Charter and the Alberta 

Human Rights Act. While international instruments are not enforceable in the Canadian legal system 

in their own right, these norms heavily influence Canadian practices are can be a persuasive force in 

outlining standards of acceptable conduct.74 

The Nelson Mandela Rules, for example, require that prison administrators make reasonable 

accommodations for prisoners with mental disabilities.75 Among other things, the Rules prohibit the 

use of solitary confinement on persons with mental disabilities (if the conditions of confinement 

would exacerbate their issues),76 requires that prisons have health care teams in place including 

                                                             
71 Charter, s 12. 
72 For example, see R v Farrell, 2011 ONSC 2160 (CanLII). 
73 Tack. Due in part to the BCCLA’s publicity on this point, in the spring of 2018 a prison needle exchange 
program was implemented in two federal Canadian prisons: Prison Health Now, “Simply Put, Prison Health is 
Community Health” online: Prison Health <http://prisonhealthnow.ca/>; Canadian HIV/AIDS Legal Network, 
“Statement: Advocates Welcome Major Concessions In Government of Canada’s Prison Needle Exchange 
Announcement (14 May 2018) online: Aids Law <http://www.aidslaw.ca/site/advocates-welcome-major-
concessions-in-government-of-canadas-prison-needle-exchange-announcement/?lang=en>.  
74 For example, see British Columbia Civil Liberties Association v Canada (Attorney General), 2018 BCSC 62 
(CanLII) at paras 50-58, 123 , 137, 379; Corporation of the Canadian Civil Liberties Association v Her Majesty the 
Queen, 2017 ONSC 7491 (CanLII) at paras 34-61, 154. 
75 UN General Assembly, United Nations Standard Minimum Rules for the Treatment of Prisoners (the Nelson 
Mandela Rules): resolution / adopted by the General Assembly, 8 January 2016, A/RES/70/175 [Nelson 
Mandela Rules], Rule 1. 
76 Nelson Mandela Rules, Rule 45. 
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psychiatrists,77 and makes provision for mentally ill prisoners to be placed in specialized institutions 

under medical management.78  

Other international standards dictate that: 

• Prisoners shall have access to the same standard of health services available in their 

country without discrimination on the grounds of their legal situation.79 

• Individualized, gender-sensitive, trauma-informed and mental health care shall be 

made available for women prisoners with mental health-care needs.80 

• States must take all appropriate measures to modify or abolish existing laws, 

customs and practices that constitute discrimination against persons with 

disabilities.81 

• Prisoners must be given medical screening upon admission and provided 

appropriate medical care and treatment as necessary.82  

These international instruments have, and will continue to have, a positive impact on recognizing 

prisoner mental health rights in Canada.  

2. Right	to	Refuse	Treatment		
While some prisoners are fighting for access to adequate mental health care, others are waging a 

battle against unwanted medical treatment. The right to refuse treatment engages the law of 

capacity. Generally speaking, a person is free to refuse medical treatment so long as he/she is 

competent. This means they have the ability to understand: 

• the information relevant to making a treatment decision, and  

• the reasonably foreseeable consequences of their decision.83 

                                                             
77 Nelson Mandela Rules, Rule 25, 78. 
78 Nelson Mandela Rules, Rule 109. 
79 The Basic Principles for the Treatment of Prisoners, 14 December 1990, Doc E/5988 No 7 [Basic Principles] 
Rule 9. 
80 UN General Assembly, United Nations Rules for the Treatment of Women Prisoners and Non-Custodial 
Measures for Women Offenders (the Bangkok Rules) by the Secretariat, 6 October 2010, A/C.3/65/L.5. (Rule 
12). 
81 UN General Assembly, Convention on the Rights of Persons with Disabilities: resolution / adopted by the 
General Assembly, 24 January 2007, A/RES/61/106, at Art. 4, s 1(b). and s 1(a). 
82 UN General Assembly, Body of Principles for the Protection of All Persons under Any Form of Detention or 
Imprisonment : resolution / adopted by the General Assembly, 9 December 1988, A/RES/43/173 . These rules 
establish the obligation of authorities to examine and provide medical care and treatment to detainees and 
prisoners (Art 24). 
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Thus, a person can have serious mental health concerns and still have the capacity to make 

treatment decisions. 84 Despite the law, prisoners with mental health problems can have difficulty 

refusing medical treatment. Stigmas around mental health, attitudes towards inmate health services, 

and the coercive prison environment all distort the image of capacity.  

Courts have struggled to define when persons with mental illness can refuse treatment. In Institut 

Philippe Pinel de Montréal v Dion,85 the Court ordered that a patient in a psychiatric prison hospital 

be given psychotropic drug therapy, despite his refusal to consent. The court described Dion as a 

person of superior intelligence who was capable of managing his affairs. However, the court 

concluded that he was incapable of consenting to psychiatric treatment because he denied that he 

was mentally ill and this denial rendered him incapable of appreciating the need for treatment. The 

court concluded that the patient was “unable to give a valid consent” because of mental illness.86 

In Starson v Swayze,87 however, the Supreme Court of Canada reached the opposite conclusion on 

similar facts. The patient was a former university professor involuntarily detained after being found 

not criminally responsible for a crime. He refused his doctor’s recommended treatment, and refused 

to classify his mental health problems as an illness.88 The Ontario Consent and Capacity Board found 

he did not accept that he had mental illness, and thus did not have capacity to reject treatment. This 

was overturned by the Court of Appeal. The Supreme Court was divided in its conclusion, with the 

majority holding that the patient met the threshold of capacity to refuse treatment, despite his 

refusal to acknowledge the nature of his mental health problems.  

If the capacity test is not met, treatment decisions are transferred to separate parties in one of 

several ways which can result in involuntary medical treatment. These may be listed as:  

                                                                                                                                                                                               
83 For examples of this test, see: Mental Health Act, RSA 2000, c M-13, s 26; Starson v Swayze, [2003] 1 SCR 
722, 2003 SCC 32 (CanLII) paras 12-19. 
84 This is a right grounded in the common law, but it is also set out in various statutes. Federally, the Corrections 
and Conditional Release Act, SC 1992, c 20 recognizes the right of federal prisoners to refuse treatment. Section 
88(1) prohibits the administration of health care (including mental health care) treatment to any unless the 
inmate voluntarily gives informed consent to the treatment. This section, however, makes an exception for 
inmates who lack capacity. Prisoners who lack capacity are treated according to provincial laws (s 88(5)).  
85 Institut Philippe Pinel de Montréal v Dion, [Dion] (QC CS). 
86 Dion at para 37. 
87 Starson v Swayze, [2003] 1 SCR 722, 2003 SCC 32 (CanLII) [Starson]. 
88 Starson at paras 39-49, 93-96.  
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1. The Province can apply to court under its parens patriae jurisdiction to seek 

authorization for treatment. This is usually only exercised where there is no person 

who meets the criteria to provide substitute consent under legislation, or no 

legislative route to obtaining a guardian duly authorized to provide the consent. In 

the past, the court has used its parens patriae jurisdiction to order the forcible 

medical treatment of a mentally ill person.89 

2. In Alberta, the Adult Guardianship and Trustee Act provides that, if an adult does not 

have the capacity to consent to treatment, the court can appoint a guardian who 

may consent on their behalf.90 Guardians can be any adult over the age of 18, but it is 

frequently a friend or family member.91 Alternatively, the Public Guardian (a 

provincial office) may apply and be appointed as guardian. 92  

3. Lastly, the Corrections Act allows for prisoners to be transferred to mental health 

facilities for treatment.93 In these facilities, involuntary patients (called “formal 

patients” in the Alberta Mental Health Act) can be subject to forcible medical 

treatment, regardless of their capacity. The Mental Health Act authorizes involuntary 

treatment of formal patients in two ways.94 First, treatment may proceed without a 

formal patient’s consent when he or she is not competent (see the capacity test 

above).95 In these cases, treatment decisions made on their behalf by their agent, 

guardian, nearest relative or the Public Trustee.96 In the second situation, a formal 

patient may be given involuntary medical treatment (regardless of capacity) if a 

review panel is convinced that the attending physician has examined the formal 

patient and that the proposed treatment is in their best interests.97 

The coercive environment of a prison can also compromise the voluntariness of consent for persons 

with mental health problems. Inmates can feel obligated accept treatment in order to receive certain 

benefits, or to obtain favourable assessments in influential reports. This was at issue in Ducap v 
                                                             
89 Re G (1991), 96 Nfld & PEIR 236 (PEISCTD). 
90 Adult Guardianship and Trusteeship Act, SA 2008, c A-4.2, ss 26, 27 [AGTA]. 
91 AGTA, s 28. 
92 AGTA, s 26. For a discussion of substitute decision making, see: Alberta Law Reform Institute and Health Law 
Institute, Advance Directives and Substitute Decision-Making in Personal Health Care (Report No 64) 1993. 
93 Corrections Act, s 19(2). 
94 Mental Health Act, RSA 2000, c M-13 [MHA]. 
95 MHA s 27. 
96 MHA s 28. 
97 MHA s 29. 
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Canada (Attorney General).98 In that case, two prisoners relied on Charter sections 7 and 12 when 

prison officials refused to transfer them out of isolated special handling units unless they agreed to 

take certain controversial and unproven medications unrelated to their placement in isolation. The 

federal government unsuccessfully sought to strike the claim, but a final determination on the merits 

has not yet been reported. 

3. Rights	Regarding	Conditions	of	Confinement	(Solitary	Confinement)99	

Segregation practices in Alberta prisons involve physically isolating a prisoner from other inmates, 

restricting meaningful human contact to a bare minimum, and severely restricting their freedom of 

movement.100 In Alberta prisons, segregation can be disciplinary (a form of punishment) or 

administrative. Administrative segregation can be ordered when: 

• A prisoner is violent,101 or 

• Their mental health condition requires that they be separated from other inmates 

within the institution (based on a recommended by the institution’s health 

practitioner).102 

Unlike disciplinary segregation, there are no statutory time limits on administrative segregation. 

Inmates can be detained in segregation indefinitely, sometimes for months or even years. Unlike the 

federal regime, the provincial legislation has no requirement that administrative segregation 

practices be periodically reviewed. 

                                                             
98 Ducap v Canada (Attorney General), 2017 FC 320. 
99 Solitary Confinement is discussed in detail in Chapter 10 of this Report. This section is focused on the 
intersection of solitary confinement practices and mental health. 
100 Commission’s Directive 709, Corporation of the Canadian Civil Liberties Association v. Her Majesty the 
Queen, 2017 ONSC 7491 (CanLII) [CCLA v R] at para 42, 78, Correctional Service Canada, Commissioner’s 
Directive 709. Corrections and Conditional Release Regulations (SOR/92-620), s 83(2).The exact contours of 
administrative segregation in Alberta prisons are not laid out in the legislation or regulations. The federal 
guidelines, however, give an indication of the conditions of confinement. Prisoners are given clothing, bedding 
and some limited personal property items. These items may, however, be confiscated in certain circumstances 
(Commissioner’s Directive 843) Prisoners are confined in their cell for 22 hours a day, and given one hour of 
outdoor exercise (Commissioner’s Directive 709, s 39) They are given the opportunity to shower every day 
(Commissioner’s Directive 709, s 39). They are permitted certain specified contacts with lawyers, advocates and 
family members or friends (CCLA v R at para 78). 
101 Correctional Institution Regulation, s 51. 
102 Correctional Institution Regulation, s 19. 
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The experience of solitary confinement, particularly for extended periods of time, is extremely 

impactful from a mental health perspective. Studies have repeatedly demonstrated that it is a serious 

danger for inmates with mental health problems.103 It makes mental health symptoms worse, and 

the conditions of confinement and isolation can cause acute psychotic reactions. A report by the UN 

Special Rapporteur claims that experts who have examined the impact of administrative segregation 

report “prison psychoses”, the symptoms of which include anxiety, depression, anger, cognitive 

disturbances, perceptual distortions, paranoia, and psychosis and self-harm.104 

Solitary confinement practices for persons with mental health problems conflict with several sections 

of the Charter and other human rights regimes. 

a. Freedom	From	Discrimination	and	Segregation	
The Charter and the Alberta Human Rights Act protect everyone’s right to be free from 

discrimination on the basis of mental health problems (referred to in those laws as mental 

disabilities).105 These instruments approach the question of discrimination in distinct but overlapping 

ways: 

• Under the Alberta Human Rights Act, people have the right to be free from adverse 

differential treatment as it relates to the provision of a service customarily available to the 

public (for example, adequate health care or treatment) because of a mental disability.106 

Where discrimination is demonstrated, the discriminating party (the prison) is obligated to 

make reasonable accommodation up to the point of undue hardship. 

• The focus under the Charter is on laws that draw distinctions, and in so doing, perpetuate 

arbitrary disadvantage on protected grounds. Where discrimination exists, the government is 

                                                             
103 Hodgins & Côté, 1991 at 175; Lorna A Rhodes, Total Confinement: Madness and Reason in the Maximum 
Security Prison (California: University of California Press, 2004); Julio Arboleda-Florez, "Forensic Psychiatry 
Services in Canada" (1981) 4 International Journal of Law and Psychiatry 391 at 397; E Kaufman, "The Violation 
of Psychiatric Standards of Care in Prisons" (1980) 137(5) Am J Psychiatry 566 at 567. See also CCLA v R at para 
238. 
104 Patricia Carole Perkins & Emily Seawell, “Human Dignity and Evolving Standards of Decency: Disciplinary 
Segregation of Inmates in South Africa and the United States” UN Interim Report of the Special Rapporteur of 
the Human Rights Council on Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (2011) 
at 5. 
105 Referred to in the AHRA and the Charter as mental disability. The AHRA defines mental disability as: “any 
mental disorder, developmental disorder or learning disorder, regardless of the cause or duration of the 
disorder” (s 44(h)), and thus would encompass this report’s understanding of “mental health problems”. 
106 Fetterly v BC (Ministry of Public Safety and Solicitor General), 2012 BCHRT 111 (CanLII). 
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given the opportunity to demonstrate that the s 15 breach is reasonably justified in a free 

and democratic society.   

Many anti-discrimination cases brought by prisoners with mental health problems involve the use of 

solitary confinement. For example, in Tekano v Canada (Attorney General), the claimant was a 

federal prisoner who suffered from several mental disorders and would bang his head when faced 

with anxiety about being held in solitary confinement. The claimant filed a complaint with the 

Canadian Human Rights Commission, asking the correctional facility to accommodate his disability by 

not putting him in solitary confinement and by providing him with counselling. The Commission 

dismissed the claim, but the federal court disagreed and sent the matter back to the Commission for 

a new decision. 

In British Columbia Civil Liberties Association v Canada (Attorney General),107 the BCCLA and the John 

Howard Society successfully argued that Canada’s administrative segregation practices violated, 

among other things, s 15 of the Charter to the extent that it authorizes administrative segregation for 

the mentally ill or disabled. In reaching its decision, the Court found that:  

• Mentally ill persons are over-represented in administrative segregation.108 

• Placing the mentally ill in administrative segregation exacerbates and 

promotes recurrence of mental disorders.109 

• Mentally ill prisoners in administrative segregation are at higher risk of serious 

psychological harm, including mental pain and suffering, and increased risk of 

self-harm and suicide than the general prison population.110 

• The current processes for identifying and treating inmates with mental illness 

are inadequate.111 

• The administrative segregation regime is more burdensome for persons with 

mental illness.112 

 

                                                             
107 British Columbia Civil Liberties Association v Canada (Attorney General), 2018 BCSC 62 (CanLII) [BCCLA v 
Canada]. 
108 BCCLA v Canada at para 496 
109 BCCLA v Canada at para 498. 
110 BCCLA v Canada at para 497 
111 BCCLA v Canada at para 503 
112 BCCLA v Canada at para 512. 
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b. Solitary	Confinement	and	Life,	Liberty	and	Security	of	the	Person	
Solitary confinement practices clash with the Charter outside the context of discrimination. At least 

two courts (BCCLA v Canada113 and CCLA v R114) have found that federal segregation practices violate 

section 7 of the Charter.  

 

These cases found that section 7 was engaged for separate reasons. Interestingly, in BCCLA v Canada, 

the British Columbia Supreme Court found that section 7 was triggered in part because of the 

demonstrated link between segregation practices and suicide for inmates with mental health 

problems.115 Indeed, there are multiple tragic cases of persons with mental illness self-harming and 

committing suicide while in administrative segregation.116   The Court also found that section 7 was 

engaged because of the significant risk it creates for permanent psychological harm, especially for 

persons with mental health problems.117  In BCCLA v Canada, the Court found that current federal 

segregation practices are procedurally unfair and unjustifiably overbroad because they permit 

indefinite detention and segregation in cases where lesser forms of restriction would be 

appropriate.118 In addition, the court in CCLA v R found that the laws were arbitrary in that they 

insulate the decision maker for segregation practices from meaningful review.119 

 

Both Courts struck down the federal system for administrative segregation, but delayed the 

declaration of invalidity for one year to allow the government to draft constitutionally compliant 

legislation.   

 

                                                             
113 2018 BCSC 62. 
114 2017 ONSC 7491 (CanLII). 
115 BCCLA v Canada at paras 263-274.  
116 This includes the widely publicized case of Ashley Smith, who committed suicide under 24-hour supervision 
after spending nearly a year in administrative segregation. Office of the Correctional Investigator, A Preventable 
Death by Howard Sapers, Correctional Investigator of Canada, (OCI, 2008) online: OCI < http://www.oci-
bec.gc.ca/cnt/rpt/pdf/oth-aut/oth-aut20080620-eng.pdf>; Jackson at 61, 64.  
117 BCCLA v Canada at paras 263-274, 276; CCLA v R at para 89. 
118 BCCLA v R at 326. 
119 CCLA v R at paras 105-108. 
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Both the CCLA v R and BCCLA v Canada decisions are currently under appeal. Despite receiving a 

favourable outcome, the Canadian Civil Liberties Association is appealing CCLA v R because, among 

other things, the Court narrowly interpreted the s 7 breach, and failed to find a s 12 violation.120  

The federal government has appealed the BCCLA v Canada decision.121 At the same time, however, it 

is working to redraft the offensive portions of the CCRA. Legislation has been tabled to amend the 

CCRA to create a 21-day presumptive limit (to be reduced to 15 days after 18 months) on the length 

of time an inmate may spend in administrative segmentation.122 This limit aligns Canadian practice 

with the some of the Nelson Mandela Rules.123 However, the proposed redrafted legislation does not 

prohibit the use of solitary confinement for persons who have mental disabilities in cases where 

conditions would be exacerbated by the practice.124  

 

While both decisions derive from the federal segregation system, it is worth noting that the federal 

regime is far more transparent and restrained than the provincial counterpart. The decision-making 

structure is less clear at the provincial level, and there is no legislated regime for reviewing 

segregation practices. This makes the provincial regime procedurally weaker, and thus increasingly 

susceptible to a Charter challenge.  

c. Right	to	Privacy	of	Mental	Health	Information		
Prisoners have significant restrictions on their right to privacy, and this includes their personal health 

information. The Alberta Health Information Act and the Corrections Act permit the disclosure of a 

patient’s relevant diagnostic, treatment and care information to a prison or remand employee, 

without the patient’s consent, for the following purposes: 

• so that the inmate can receive appropriate continuing treatment and care,125 

                                                             
120 Notice of appeal of CCLA to Ontario Court of Appeal: online https://ccla.org/cclanewsite/wp-
content/uploads/2018/01/2018-01-17-CCLA-Solitary-Confinement-NoA.pdf https://ccla.org/legal-fight-solitary-
confinement-continues/  
121 British Columbia Civil Liberties Association v. Canada (Attorney General), 2018 BCCA 282 (CanLII).  
122 See: Bill C-56 An Act to amend the Corrections and Conditional Release Act and the Abolition of Early Parole 
Act 1st Sess, 42nd, 2017; Report 2016/2017 at 42. 
123 UN General Assembly, United Nations Standard Minimum Rules for the Treatment of Prisoners (the Nelson 
Mandela Rules): resolution / adopted by the General Assembly, 8 January 2016, A/RES/70/175, available at: 
http://www.refworld.org/docid/5698a3a44.html [accessed 14 April 2018] [Nelson Mandela Rules] at Rule 43, 
44. 
124 Nelson Mandela Rules, Rule 45. 
125 Health Information Act, RSA 2000, c H-5, s 35(e). 



Prisoners’ Rights in Alberta: Challenges and Opportunities 
XII Prisoners with Mental Health Challenges  

 

Alberta Civil Liberties Research Centre 
 
24 

• to assist in classifying the security level of the inmate,126 

• to protect the health, safety and security of inmates, staff and visitors to the correctional 

institution and the safety and security of the correctional institution,127 

• Addressing or preventing a nuisance in the correctional institution,128 or  

• Addressing or preventing a communicable disease outbreak in the correctional institution.129  

While this disclosure is not mandatory, AHS’s guidelines on disclosure indicate that in most situations 

AHS should disclose this information.130  

F.	SUMMARY	
 
This Chapter has outlined some of the issues faced by Alberta’s inmates who have mental disabilities. 

We have demonstrated that while there are some provincial statistics lacking, mentally disabled 

prisoners are seriously over-represented in our prison system. To avoid the “revolving door 

syndrome” more must be done to accommodate mentally disabled persons and their health rights in 

prisons. While there have been tangible gains for prisoners with mental health problems in recent 

months and years, there is nonetheless a persistent resistance within government and correctional 

administrators to treat prisoners as rights holders.131 In light of this conclusion, we make 

recommendations for reform, which may be found in Chapter XIV: Recommendations for Reform. 

 
 
 

                                                             
126 Corrections Act, s 11.1(a)(i). 
127 Corrections Act, s 11.1(a)(ii). 
128 Corrections Act, s 11.1(a)(iii). Nuisance as defined in the Public Health Act  RSA 2000, c P-37, s 1(ee) “a 
condition that is or that might become injurious or dangerous to the public health, or that might hinder in any 
manner the prevention or suppression of disease”. 
129 Correction Act, s 11.1(a)(iv). 
130 Alberta Health Services, “Guidelines for Disclosure of Health Information”, (2013) online: 
<https://www.albertahealthservices.ca/assets/Infofor/hp/if-hp-ip-lp-disclosure-guidelines-law-enforcement-
specific-guide.pdf> at 21. 
131Michael Jackson, “Reflections on 40 Years of Advocacy”, (2015) 4:1 Can J Hum Rts 58 [Jackson] at 87.  


